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ABSTRACT:
In 2008, Canada amended the Canadian Human Rights Act to remove s.67, which in
essence precluded Indigenous Peoples from bringing complaints as against Canada and
Band governments. Since the amendment took effect in 2010, a multi-fold increase has
occurred in the number of complaints filed with the Human Rights Commission of
Canada from dozens to hundreds. The first such significant complaint to be heard by the
Canadian Human Rights Tribunal was filed by the First Nation Child and Family Caring
Society along with the Assembly of First Nations (the Complaint). The Complaint alleges
Canada’s funding with respect to First Nation child welfare services on-reserves is
discriminatory and a service that falls within the meaning of the CHRA. Canada has
aggressively denied any discrimination and challenged the Tribunal’s jurisdiction. The
Complaint seeks not only equality with respect to funding but also systemic remedies to
address the socio-economic gap that exists between Indigenous and non-Indigenous
Peoples in Canada. In addition to examining the Canadian human rights regime, this
thesis explores ongoing colonialism in relation to Indigenous Peoples and how
colonialism assists in maintaining the status quo. Will Indigenous Peoples with
complaints before the Tribunal be able to access meaningful systemic remedies from a
Tribunal, which itself derives authority from Canada’s colonialist root? If so, what might
such remedies look like? This thesis also posits that in addition to ordering substantive
equality of funding for child welfare services, in crafting meaningful systemic remedies
the Tribunal should make room for and access Indigenous laws in order to both narrow
the socio-economic gap and provide access to culturally relevant child welfare services.
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CHAPTER 1 – DEBWEWIN (TRUTH): THE GAP
Fire & Hummingbird 1

O

nce, before the people came, there was a great green forest with
many well-worn paths from the animals visiting each other every
day. In a barren land far away where nothing grew, there lived a

tiny Spark. He was glum and lonely. One day, little Spark convinced South Wind to
carry him away to the north where he could make friends. Feeling sorry for Spark, South
Wind blew the little one to the great forest and left him resting on a leaf. Spark nestled in
and ate the leaf. It felt good because while he ate, Spark changed. He became a flame. He
was bigger, stronger and more powerful now but the forest was still so vast and he was so
small. That will change soon, he thought. He jumped to the next leaf and the next –
growing larger each time he ate. The transformation and power felt so good that Spark
forgot all about being lonely and wanting to make friends. Being a flame was not enough
either. He craved more. Soon, he grew so big he became Fire and consumed the whole
tree, then the next and the next until the entire forest was alight and the forest-dwellers
ran for their lives.
Guidance of the Seven Grandfathers
“Ojibway tradition tells us that there were Seven Grandfathers who were given
the responsibility by the Creator to watch over the Earth’s people. They were powerful

1

After some handwringing, I intentionally open with a story. I close with one too. I have heard the story of Fire &
Hummingbird from a number of storytellers, the most recent of whom was David Bouchard, Metis storyteller and
author who told the story in Rama First Nation. I have tried to set out the story the same as David Bouchard told it,
though I have been taught that in Cree culture (Anishinabe too), stories are often told but not explained on the
understanding that meaning is left to the listener to take in what is needed and leave what is not for someone else. This
is what I heard.
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spirits...Wisdom...Love...Respect...Bravery...Honesty...Humility...Truth.”2 Though there
are wise people who carry teachings on each of these Grandfathers that would fill
volumes of books, I refer to the Seven Grandfathers as set out by Edward Benton Banai.3
For the purposes of this thesis, the Grandfathers provide a lens by which to consider the
relationship between Indigenous and non-Indigenous Canadians, human rights,
reconciliation and remedies insofar as they form the basis of an Indigenous legal order –
in this instance Anishinaabe4 – that is not as externally prescriptive as western legal
orders but rather focuses on the internal.5 Why? As set out in this chapter, the socioeconomic gap is vast and the relationship is frayed. Perhaps by the end of the thesis, the
Grandfathers may assist in reflection on all the complications located within the
Indigenous/Canada relationship and serve as guides to consider what comes next.

1.1.

Thesis Roadmap
In this thesis, I consider the possibilities for law in closing the socio-economic

gulf between Indigenous and non-Indigenous Peoples in Canada. Overall, I examine the
value of the Canadian human rights process as a potential vehicle for change – and in
particular investigate a complaint before the Canadian Human Rights Tribunal filed by
2

E. Benton-Benai, The Mishomis Book, The Voice of the Ojibway People, Minneapolis, University of Minnesota Press,
2010, at 61 and 64.
3
Among other contributions, Edward Benton-Banai is of the Fish Clan (intellectuals clan), and is currently the Grand
Chief of the Three Fires Medewiwin Lodge. I have been fortunate enough to meet him on occasion and hear him speak
and like all good teachers, every time I leave further enriched in some way. The last interaction was in Rama First
Nation in 2014 as I prepared for this work when we discussed using the Seven Grandfathers as a means to provide
context for my thesis’ chapters as was previously suggested to me by John Snake, then Culture Advisor for Rama First
Nation.
4
The Anishinaabe are a nation of Indigenous Peoples that includes the Three Fires Confederacy and whose traditional
territory covers much of Ontario across to parts of Manitoba. My family and I live in Anishinabe territory and are
grateful for the Anishinaabe hosting us and reminding us every day what it means to share. In both Cree and
Anishinaabe legal orders I have been taught that we must follow the laws of the land within which we live. As such, I
am grateful to the many Anishinabe teachers who continue to school me in Anishinaabe law (and of course, those to
also teach Cree law).
5
For an excellent presentation of this, see: J. Borrows, Drawing Out Law: A Spirit's Guide, (Toronto: University of
Toronto Press, 2010).
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the First Nation Family and Child Caring Society and Assembly of First Nations (the
“Complaint”). 6 On first blush, the Complaint7 is about alleged discrimination in relation
to funding for child welfare services of First Nation children on-reserves. But it is also
about so much more. The Complaint raises complicated issues. This thesis considers
direct links between the funding of child welfare for First Nation children and Canada’s
colonialist history – such as the Indian Act and the Indian Residential Schools program.
Moreover, the landscape with respect to human rights in Canada is changing.
Since the 2008 amendments to the Canadian Human Rights Act, (the “CHRA”), which
took effect in 2010, there has been a sharp rise the number of complaints before the
Canadian Human Rights Commission brought by Indigenous Peoples and groups. The
Caring Society’s Complaint is the first to proceed and holds tremendous possibilities to
set strong precedent and assist in recalibrating the relationship between Indigenous
Peoples and the Crown – particularly with so many other complaints waiting to proceed
before the Tribunal. Can Indigenous Peoples expect the umbrella of human rights to
address the underlying systemic issues arising from the ongoing violence of colonialism?
Can human rights really offer meaningful remedies?
This thesis comprises five chapters. In Chapter 1, I set out various numbers and
data that are meant to provide a common understanding of what I mean by the socio-

6

First Nations Child and Family Caring Society of Canada and the Assembly of First Nations, and the Canadian
Human Rights Commission, and Attorney General of Canada (representing the Minister of Aboriginal Affairs and
Northern Development Canada), and Chiefs of Ontario and Amnesty International Canada, Tribunal File No.
T1340/7008.
7
At the time of writing the complaint has been heard, including closing submissions, though no decision has been
released. Regardless, it is widely expected that no matter the outcome, a challenge to the decision will be brought. If
granted, there may be further opportunity for the Courts to either uphold or reconsider the decision in light of the
principles of Indigenous laws introduced to the Tribunal relating to children. A new federal government has formed as
well, which may - or may not - signal change in Canada’s responses to date in relation to the Complaint.
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economic gap,8 because the numbers tell as story. Stories matter. To that end, I have
included Indigenous stories in each of the chapters to provide another lens through which
to consider law. But there is another story that aids in supporting the vast socio-economic
gap too. In Chapter 2, I examine Canada’s master narrative – a well-crafted story from
the early days of colonization, which in essence advances the view that Indigenous
Peoples are subjects of the Crown. Canadian law has been complicit in solidifying the
country’s master story, which leads me to examine whether Indigenous Peoples might
really be able to access justice through a human rights complaints process that was
founded on a legal order that excludes the laws of Indigenous Peoples.
In Chapter 3 I explore human rights in the Canadian context. I focus on the
Complaint – along with both the meaning of substantive equality and the role of section
15 of the Charter of Rights and Freedoms as it may relate to Indigenous Peoples. I also
engage in a broader discussion as to how the United Nations Declaration of the Rights of
Indigenous Peoples may be a vehicle for both resistance and change.
Chapter 4 considers how efforts to engage with Indigenous laws – though not
necessarily utopian – may offer new remedial possibilities and given Canada’s penchant
for taking First Nation children for generations, suggests a supervisory role of the
Tribunal in order to promote the sustainable creation of culturally relevant First Nation
child welfare services. Chapter 5 offers some conclusions in relation to the Canadian
human rights system, as well as with the relationship between Canada and Indigenous
Peoples.

8

There are many numbers, statistics, data and reports that contribute to explaining the socio-economic gap that are not
included in this thesis because they are beyond the scope – though are also important.
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Ultimately, I hope to show that though the Complaint relates to First Nation child
welfare, the hearing within the human rights process is also a site of colonialism in
action. The dual narratives of the substantive Complaint and ongoing colonialism – or
specific and broad actions – are impossible to disconnect. I also seek to assert the point
that when it comes to systemic remedies it is vitally important to engage with Indigenous
laws and Indigenous Peoples because neither Indigenous laws nor Peoples are the
problem but part of the solution. The question remains whether we want to recognize this
Complaint as a lever to address colonialism within human rights and use effective,
systemic remedies to narrow the socio-economic gap. As to this, I also hope to
demonstrate how the Tribunal might consider Indigenous legal principles, such as those
found within the stories I offer in this thesis. I set out the stories as a means to push
against colonization enough to possibly guide meaningful systemic remedies. I posit that
if well crafted, systemic remedies can begin to close the socio-economic gap between
Indigenous and non-Indigenous Canadians.

1.2 Considering Indigenous Laws & The Complaint
Attention to revitalizing Indigenous9 laws within Canadian legal scholarship is a
relatively new phenomenon.10 Drawing Indigenous laws meaningfully into Canadian
courts and tribunals, however, is a wall yet to be scaled.11 Legal scholars and the

9

As often as possible, I seek to be specific in the use of language. The terms "First Nations," "Aboriginal Peoples,"
"Indigenous Peoples," "Native Peoples," and "Indian" in varying ways refer to descendants of the original inhabitants
of the North American continent, including Inuit and Métis. For example, when discussing a human rights complaint
specifically addressing First Nation children, I use the term “First Nation”. When discussing remedies in relation to
both the Complaint and considerations to broader relationships I sometimes use the broader terms “Aboriginal Peoples”
or “Indigenous Peoples”.
10
V. Napoleon and H. Friedland "Indigenous Legal Traditions: Roots to Renaissance," The Oxford Handbook of
Criminal Law (2014).
11
The query has also been considered as to whether climbing a wall built upon colonial foundations in an effort to
bring Indigenous law into the Canadian legal system is a quest that should be undertaken. It raises another set of
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Supreme Court of Canada have begun to craft an invitation for considering how
Indigenous laws might be engaged with Canadian jurisprudence. 12
Laws already exist within Indigenous Nations that illustrate how legal pluralism
exists in Canada.13 Consider the stories set out in each chapter of this thesis. How we
relate to stories matter, which is why the Seven Grandfathers have also been brought in.
They might help us find connections through the process of both learning the stories (or
law) and how to apply such laws to the elements set out in this thesis. The thesis itself is
meant to demonstrate possibilities in relating to and applying Indigenous laws. Some
stories may also be useful not only for the arguments contained in them, but also with
respect to remedies aimed at closing the socio-economic gap between Indigenous and
non-Indigenous Peoples. If we are going to make remedies that matter then the Seven
Grandfathers might form the foundation by which we determine the outcomes we seek
and work our way backward to craft an appropriate remedy. Establishing a connection
between Indigenous laws and how they may be used to close the socio-economic gap is
not a panacea. The best systemic remedies will not necessarily eliminate poverty but will
hopefully seek to counter the effects of colonialism. The application of Indigenous laws
alone will not be enough. It also requires political will along with appropriate levels of
sustained funding.

complicated questions, including whether seeking to make room within the Canadian legal system is a foil for seeking
approval from a settler colonial power versus truly revitalizing Indigenous laws. For a further discussion on this
consider T. Alfred and J. Corntassel "Being Indigenous: Resurgences Against Contemporary Colonialism."
Government and Opposition 40.4 (2005), 597-614; and, Coulthard, supra, note 11.
12
J. Brean, ‘Reconciliation with First Nations, not the Charter, Will Define the Supreme Court in the Coming Years,
says Chief Justice,’ National Post, March 13, 2014, http://news.nationalpost.com/news/canada/reconciliation-with-firstnations-not-the-charter-of-rights-freedoms-will-define-the-supreme-court-in-coming-years-chief-justice-says; S. Fine,
‘Chief Justice says Canada attempted genocide on aboriginals’, Globe and Mail, May 28, 2015,
http://www.theglobeandmail.com/news/national/chief-justice-says-canada-attempted-cultural-genocide-onaboriginals/article24688854/.
13
J. Borrows, Recovering Canada: The Resurgence of Indigenous Law (University of Toronto Press, Toronto, 2002).
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Forcing Canada’s laws onto Indigenous Peoples has been tried. It fails time and
again. As we will see, the numbers of Indigenous Peoples entangled with Canadian law
continues to rise the more we apply it. I argue that drawing upon Indigenous laws to
substantively acknowledge and address colonialism and the systemic issues that sustain
the socio-economic gap is necessary to create a long-term healthy partnership between
Indigenous and non-Indigenous Canadians.
Increasingly, Canadian tribunals are engaged with issues, which involve
Indigenous parties; issues relating to treaty rights; the Crown’s duty to consult and
accommodate; and self-government agreements.14 Administrative law decision-making,
such as environmental review panels,15 the Canadian Human Rights Tribunal,16 energy
and transportation boards, and committees arising from self-government agreements,17
are typically possessed of wide mandates within their respective enabling statutes.18 Do
broader inquiry powers translate into more opportunity for the expansion of Indigenous
laws? Are tribunals able to more freely draw upon Indigenous laws alongside Canadian
law and create something that is neither purely based in common and civil law traditions
nor Indigenous laws but is rather something uniquely Canadian, something

14

L. Sossin, "Indigenous Self-Government and the Future of Administrative Law’ (2012)," UBC L Rev 45, 595.
National Energy Board Act, RSC 1985, c N-7
16
Canadian Human Rights Act, RSC 1985, c H-6.
17
For a discussion on the relationship between First Nation so-called self-government agreements and administrative
law see Sossin, supra at note 14; for a current example of administrative law operating within a First Nation from
powers arising out of self-government agreements see the Nisga’a Lisims Government/Wilp Si’ayuukhl Nisga’a
Nisga’a Administrative Decisions Review Act.
18
For a general discussion on administrative tribunals and broadening mandates in Canada, such as the Canadian
Human Rights Tribunal’s authority to include Charter remedies, see D. Dyzenhaus, "Constituting the Rule of Law:
Fundamental Values in Administrative Law," (2002). The National Energy Board may also be the exception to widemandates with its limited ability to address environmental protection matters – even when they relate to pipelines
crossing First Nation lands, see: Chippewas of the Thames First Nation Granted Leave by Federal Court of Appeal
Line 9 Approval, http://www.chiefs-of-ontario.org/node/883.
15
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‘intersocietal’?19 Are tribunals able to create remedies aimed at closing the socioeconomic gap between Indigenous and non-Indigenous Canadians?

1.3 Changes to the Canadian Human Rights Act
The Complaint arises from changes to the Canadian Human Rights Act – namely
the 2008 legislative amendment repealing section 67.20 Moreover, the Complaint serves
as a test case in determining whether the Crown has engaged in a discriminatory practice
in accordance with the provisions of the CHRA and the extent to which the CHRA would
apply to Indigenous complaints. The Complaint may prove precedent setting for a
growing number of other complaints by Indigenous Peoples against government. Beyond
the technical issues, the complaint asks whether the section 67 amendment creates real
opportunity for substantive change in the lives of Indigenous Peoples or is it merely more
rhetoric meant to maintain the settler-colonial status quo?
An examination of these questions matters because the repeal of section 67 has
resulted in a considerable rise in the number of human rights complaints brought by
Indigenous Peoples against government – both federal and First Nation. While the
volume of complaints expands, the FNCFCS Complaint has captured considerable
attention. The Caring Society is significant insofar as it features on-reserve and offreserve differences; highlights the continued taking of First Nation children in a time
when Canadians are waking up to the travesty of the Indian Residential Schools; reveals

19
20

B. Slattery, “The Generative Structure of Aboriginal Rights,” (2007) 38 S.C.L.R. (2d) 595, at 595-597.
Section 67 of the CHRA read:
Nothing in this Act affects any provision of the Indian Act or any provision made under or pursuant to that
Act.
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and challenges the vast socio-economic gap between Indigenous and non-Indigenous
Canadians; and offers a chance to make a difference.

1.4 A Brief Summary of the Complaint
Section 91(24), Constitution Act, 1867, establishes that Indians and lands reserved
for Indians is a federal power while child welfare is a provincial power contained within
s.92 (13). Therefore, First Nation children living on-reserves in care are subject to federal
jurisdiction, while all other Canadian children in care are subject to the authority of the
province within which they live. No two provinces regulate and fund child welfare the
same. Canada, meanwhile, opted to adopt its own manual based on provincial funding
formulae and has continued to rely on its own same funding formula for decades, as
opposed to the provinces who continue to evolve their funding over time. The Caring
Society alleges not only is Canada’s funding outdated but also it is below that provided
by any province and thus discriminatory as against First Nation children.
Canada’s initial response to the Complaint was to argue that there is no
discrimination because there is no comparator group. The Tribunal agreed with Canada
and subsequently dismissed the Complaint without a hearing on the merits.21 The
decision to dismiss was judicially reviewed.22 The Federal Court’s Justice Mactavish
overturned the Tribunal decision, ordered a new hearing and stated a comparator group is
unnecessary for the Complaint to be heard on its merits. The Federal Court of Appeal

21
22

Ruling, Shirish P. Chotalia, December 21, 2009, File No. T-1753-08
Canada (Human Rights Commission) v. Canada (Attorney General), 2013 FCA 75
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upheld Justice Mactavish’s ruling.23 In the second hearing, Canada’s position is that
funding for First Nation child welfare is simply funding and thus not a “provision of a
service.” Therefore, the issues alleged within the Complaint are outside the purview of
the Tribunal and in the alternative, the funding regime is not discriminatory in that
Canada is not appropriately compared to provincial regimes. Nuances of the parties’
positions are explored further in Chapter 3.
In her decision Justice Mactavish provided considerable guidance to the Tribunal
and indeed the parties as to how best to consider the Complaint. Justice Mactavish ruled
Canada’s funding of child welfare on reserves combined with its program manual and its
own studies offer sufficient evidence to warrant a hearing on the merits24. Thus, the
Tribunal has the opportunity to determine the Complaint in both findings of fact and law
as well as craft remedies that include Indigenous laws in an effort to close the socioeconomic gap.
There is a lot riding on the Complaint, which gives rise to both cause for concern
and opportunity for reflection on some fundamentals, such as process and decisionmaking. For example, in Chapter 3 I explore the question: if the Canadian legal system
once systematically displaced Indigenous People in favour of the settler population, is the
tribunal process – firmly rooted in colonialism – able to truly be fair to Indigenous
Peoples? In Chapter 4, I consider that if remedies matter, is it legitimate for the Tribunal
to make such decisions based on a set of legal principles derived from a western legal
order that is not reflective of Indigenous laws?

23
24

Canada (Human Rights Commission) v. Canada (Attorney General), 2012 FC 445.
Federal Court, supra, at note 22.
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1.4.1 Choosing Venue
Why not bring a Charter challenge arguing discrimination under section 15 rather
than a human rights complaint? Every counsel must choose the venue that offers the best
potential outcomes for a client’s matter. There is some resistance among Indigenous
Peoples about bringing challenges under the Charter in that outside sections 25 and 35 of
the Constitution Act, 1982, the Charter is not generally reflective of Indigenous legal
orders.25 Indeed there are few significant Charter decisions relating to Indigenous
Peoples.26 It is possible there was reluctance to bring a Charter challenge for these
reasons or possibly – and more likely – because the Tribunal’s enabling statute provides
broad powers in relation to remedies.
Moreover a growing number of Indigenous Peoples are joining an international
human rights movement27 that finds perhaps purchase because human rights creates a
space where colonizing countries, like Canada, might better see itself and reflect on its
role in relation to colonization. These arguments suggest that a human rights tribunal may
well be a powerful agent of change and a progressive venue in which to pursue that
change.

1.5 Methodology
A growing number of scholars are engaged in ongoing conversations related to
the current status of the relationship between Canada and Indigenous Peoples;
25

M.E. Turpel, "Aboriginal Peoples and the Canadian Charter: Interpretive Monopolies, Cultural Differences," Can.
Hum. Rts. YB (1989), 3.
26
For examples of Aboriginal People and the Charter see: R. v. Kapp, [2008] 2 S.C.R. 483, 2008 SCC 41; and Canada
(Attorney General) v. Misquadis, 2003 FCA 370.
27
For more see: J.Anaya, Report of the Special Rapporteur on the Situation of Human Rights and Fundamental
Freedoms of Indigenous People, James Anaya: Addendum: Report on the Situation of Human Rights of Indigenous
Peoples in Brazil. UN, 2009; S.E. Merry, "Transnational Human Rights and Local Activism: Mapping the
Middle," American Anthropologist (2006), 38-51.
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colonization and racism; human rights and how it may be shaped by neo-liberal policies
and decision-making. I considered these issues through examining primary sources in the
fields of law and socio-legal studies such as articles, books, monographs as well as
government legislation and published reports. Materials produced in the course of the
First Nation and Family Caring Society complaint at the Canadian Human Rights
Tribunal, including the legal submissions of all of the parties, were also reviewed.
Scholarship on systemic remedies is sparser than that on colonialism. For this
thesis, I considered the case law and the doctrinally focused work of Professor Kent
Roach, Justice Rosalie Abella and other published experts. Scholarship specifically
considering systemic remedies and Indigenous Peoples in Canada is virtually nonexistent. I draw upon a blend of domestic, international and Indigenous sources, to
consider systemic remedies and Indigenous Peoples in Chapter 4.
In an effort to consider how to present my research and more fully reflect the
inner workings of my own process, I have also drawn upon Indigenous legal traditions.
Professor John Borrows’ work has made room for others like me to follow. For example,
in Drawing Out Law, A Spirit’s Guide,28 Borrows calls upon the reader to feel the
contents of the book; peer into Anishinabe legal methodology; and examine the meaning
of scholarship through both imagery and text sharing the same space. I have not set out to
achieve such visual ideas of law within this thesis. I have, however, sought to draw upon
my own experience working on a reserve in Ontario for over fourteen years as legal
counsel. Also, my ongoing exposure to and comfort with both Anishinabe and Cree laws
in action draw me toward moments where I may be able to examine how Indigenous laws
may better inform both Indigenous and non-Indigenous Canadians. I know that the
28

J. Borrows, supra, note 5.
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invitation for Indigenous law and Canadian scholarship to share space through stories
sometimes creates extraordinary results.
Stories are emerging more within scholarship as a means to convey, consider and
examine Indigenous legal orders.29 But this work requires effort. To that end, a challenge
for my own work, the reader and hopefully those engaged in human rights is to find ways
to make room for Indigenous legal orders. This includes how we relate to stories. For
some, it may be an effort to read stories without trying to intellectually master them
because mastery of law is the premise of Canadian legal traditions but not necessarily
Indigenous legal traditions.30
Rather, feel the stories. Be reflective. Consider over time how they may relate to
the Western legal traditions, research and scholarship.31 This is not an insignificant task
and caution is in order given that all too often there is a sense of destruction32 when
Canadian law seeks to relate to Indigenous law.33 Nonetheless, I have elected to include
these stories because contemplation and feelings form part of Indigenous legal orders,
which are “supposed to be at the heart, they become part of you and you don’t do bad
things.”34 The stories then, remind us to feel law and know inside what is right – whether
or not we are prepared to acknowledge those Grandfathers by being honest with others
and ourselves.

29

V. Napoleon, Thinking About Indigenous Legal Orders, National Centre for First Nations Governance, 2007.
Ibid.
31
Ibid.
32
G. Christie, "Aboriginal rights, Aboriginal Culture, and Protection," Osgoode Hall Law Journal 36 (1998) at 450.
33
C. Backhouse, “Gender and Race in the Construction of ‘Legal Professionalism’: Historical Perspectives” [Legal
Professionalism] (2003), Law Society of Upper Canada,
http://www.lsuc.on.ca/media/constance_backhouse_gender_and_race.pdf, wherein Backhouse presents various
intersections of Canadian law and Indigenous perspectives.
34
G. Christie, presentation on “Inuit Legal Traditions”, Indigenous Bar Association conference, Winnipeg, October
2012. Recording available on the “accessing Justice and Reconciliation” website at
http://www.indigenousbar.ca/indigenouslaw/audiovideio/#conference.
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In some ways feeling law – in areas such as human rights, family and criminal
law, intellectual property, torts and contracts – is not exclusively the purview of
Indigenous legal orders. In relation to human rights, Canada has made considerable
strides in educating the population generally. If a state is going to educate its population
on human rights, for example, then ways must be found to implement such rights. As
Canada is discovering, failure to do might result in a myriad of possible forms of
resistance.35 When people know their rights and believe such rights have been infringed
or not implemented there is often public protest, disruption and complaints (both formal
and informal).36 Indigenous Peoples in Canada have both continued to nourish their own
legal orders while learning the laws of Canada, including an understanding of and
participation in human rights as may be evidenced by the sharp increase in the volume of
human rights complaints in Canada brought by Indigenous parties. In this way – and as is
examined further in Chapter 3 – the ruling in the Complaint is elevated to precedent
setting and important in terms of addressing systemic issues generated by ongoing
colonization.
The stories I have included in this thesis are deceptive. Though they may appear
simple and perhaps cautionary, embedded within them is law.37 I have been taught that in
the beginning Cree38 people were given Three Original Laws – the Laws of the People,

35

S. Engle Merry, The Quiet Power of Indicators, Measuring Governance, Corruption and the Rule of Law, (New
York: Cambridge University Press, 2015), in which the author considers the various ways a population may protest a
state’s failure to provide for human rights, including both peaceful and violent protests.
36
K. Davis, A. Fisher, and S. Engle Merry, Governance by Indicators: Global Power Through Classification and
Rankings (Oxford University Press, 2012).
37
J.Y.Henderson, First Nations Jurisprudence and Aboriginal Rights: Defining the Just Society (Saskatchewan: Native
Law Centre, 2006), at 127.
38
The Cree are a nation of Indigenous people generally divided into eight groups and whose traditional territory
generally spreads from what is now Quebec, around James Bay, through a northern swath of Ontario across Manitoba,
Saskatchewan and Alberta. Cree and Anishinabe languages, laws and cultures are distinct but in some ways are similar,
which as Maria Campbell has explained to me, is because the Cree and Anishinabe once shared a mother.
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Laws of the Land and Laws of the Creator.39 All of the Laws instruct us on how to be
good.40 As with many Indigenous cultures, Cree laws are not transmitted on paper and
ink but through many means41 such as birch bark scrolls, sand drawings, songs, ceremony
and storytelling. Storytelling is sometimes diminished in Canadian law as unreliable and
foreign, inconsistent with the foundational principles of western legal traditions42 such as
truth.43 But Canadian law is also deeply rooted in stories44 and does not have a lock on
truth. As set out in this chapter, when it comes to colonization, reflecting on truth can be
hard – even ugly – making it all the more important to consider how we come to
understand and engage with Indigenous legal orders45 and how we might reach toward
something intersocietal46 starting with the basics: Debwewin.47
In fact, every case in Canadian law is a story dressed up. Courts, tribunals and
adjudicators listen to varying versions of the story (argument) and determine how to get
to a conclusion by a route meant to be instructive (precedent). The main difference, as I
have been taught, is that in Cree culture every person (not just judges) should derive
instruction from stories. Stories are a means that are personal and remind us individually
how to be good. These lessons come from the cultural power of the stories rather than
the institution of the Court.48 In this way, stories – whether told in court, before a

39

In addition to others, among my Cree teachers who have shared law with me at varying times in my life are Elders
Vern Harper, Maria Campbell, Rose Saddleback and Pauline Shirt.
40
Ibid.
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J. Borrows “With or Without You: First Nations Law (in Canada)” (1996) 41 McGill LJ, at 647-48.
43
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From Extinction,” An Anthology of Canadian Native Literature in English, D.D. Moses and T. Goldie (eds.), (Toronto:
Oxford University Press, 1998), 101.
44
J. Borrows, Recovering Canada: The Resurgence of Indigenous Law (Toronto: University of Toronto Press, 2002).
45
V. Napoleon and H. Friedland. "Indigenous Legal Traditions: Roots to Renaissance," The Oxford Handbook of
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tribunal, in a circle, or around a fire – are a powerful means to transmit law and the
practice of storytelling transcends culture. But there is an ongoing tension between
reflection and reality – particularly in relation to the lives of Indigenous Peoples in
Canada. You may find tension between the stories, which are meant to be reflective, and
the numbers, which are less polite, harsh – even rude – but vividly portray the socioeconomic gap between Indigenous and non-Indigenous Canadians.
In some ways, this thesis is reflective of and takes the reader through a journey of
what the Truth and Reconciliation Commission of Canada’s Calls to Action49 refers to as
“intersocietal cultural competency” in that the stories ask the reader to make room for
other approaches to law, obtained not through a linear process, such as taking prerequisite
and subject-based courses for a prescribed period of time resulting in the granting of a
degree and sitting subsequent competency examinations. In other words, Indigenous laws
as presented through stories and western legal scholarship cohabiting in this thesis serves
as an example of what it looks like to make room for each other.
Take what is for you. Leave what is not for someone else.

1.6 The (re)Flexibility of Canadian Human Rights
We have a problem. Canada continues to reap the benefits of colonization while
Indigenous Peoples continue to carry the burdens.
In essence, colonialism seeks to ensure the original inhabitants of a colony are
fundamentally changed through a variety of means, such as physical elimination, cultural

49

Truth and Reconciliation of Canada: Calls to Action, recommendation 28,
http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Calls_to_Action_English2.pdf.
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extinction or assimilation

50

and thereby typically has an end. This is differentiated from

settler colonialism51 – a subject of growing conversation within scholarship – in which an
imperial power sponsors mass immigration and displaces the original inhabitants. The
settlers take over the land and create a new governmental authority. All of the settlers are
considered racially superior to the original inhabitants. Rather than resources being the
focus of commerce – such as fur in Canada’s pre-confederation, early colonization
period52 – land is the primary focus of settler colonialists.53 Land is required for
permanency long after the original purpose of establishing a colony collapses.54 The
systematic dispossession of Indigenous Peoples from land as a means to increase
production makes land – and subsequently rights of Indigenous Peoples – central as an

50
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“ontological framework for understanding relationships.”55 Thus, without fundamentally
understanding and changing relationships, settler colonialism never ends.
As discussed throughout this thesis – though more particularly in Chapter 2 –
colonialism is alive in Canada. Whether settlement is counted in generations or weeks –
settler superiority may be assumed over Indigenous Peoples.56 Until we openly confront
this reality and find a reasoned way to reconcile it, closing the socio-economic gap
between Indigenous and non-Indigenous Canadians will remain elusive. In Chapter 2, I
explore the way in which the Canadian legal system was created by settler colonialists
without the input of Indigenous Peoples and has remained a means by which Canada
continues to assert control over all of the lands and resources contributed to confederation
by Indigenous Peoples.57 Thus, the question then rises: is the Canadian legal system
flexible, open and independent enough, even in the realm of human rights, to address its
colonial past and make room for Indigenous laws? Consider the distance we have to go.

1.7 The Gap: Indigenous and non-Indigenous Canadians
Numbers matter.58 They reveal a different kind of story, which may at times feel
less reflective but nonetheless, relevant and have become part of the means by which to
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convey the existence of serious problems,59 such as the socio-economic gap between
Indigenous and non-Indigenous Canadians. It is important to consider the source of
numbers and both why and how certain things are measured and reported.60 The majority
of numbers included here are produced by the Canadian government, whom as we shall
see have sought numbers to either use against Indigenous Peoples, or ignore Indigenous
Peoples entirely. Put plainly, numbers illustrate that Indigenous Peoples are “at the back
of the line of every line you do not want to be at the back of and at the front of every line
you do not want to be at the front of and usually by a multifold of five.”61 The most
comprehensive numbers illuminate the fact that the socio-economic gap between
Canadians and Indigenous People is widening. The numbers set out here are meant to
both provide a common understanding of this aspect of the relationship between
Indigenous and non-Indigenous Canadians relationships and to promote critical
dialogue.62
Approximately four percent of Canada’s population is Aboriginal,63 which
translates into just over 1.1 million people.64 The Indigenous population is growing at a
rate almost six times faster65 than the general population and “is much younger than the
non-Aboriginal population.”66 There are now slightly more Indigenous Peoples living in
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urban areas than on reserves.67 Indigenous Peoples living in western provinces are “four
to eleven times more likely to live in crowded conditions than their non-Aboriginal
counterparts,”68 while the urban Indigenous population living in major Canadian cities
are “two to three times more likely than the non-Aboriginal population to live in
dwellings needing major repairs.”69 With respect to employment and incomes,
Indigenous Peoples have lower employment rates and higher unemployment rates than
their non-Indigenous counterparts70 with the same levels of education while “on-reserve
incomes are the lowest of all at 49 percent of total [national average] income.”71
Indigenous Peoples are also at the front of the line when it comes to living each day
homeless.72
The “back of the line” numbers show us Indigenous Peoples are the typically the
last to have access to safe drinking water;73 an afterthought when it comes to indoor
plumbing;74 limited access to safe housing;75 participation in the economy;76 preservation

67

Statistics Canada. The health of Inuit, Metis and First Nations adults living off-reserve in Canada: The impact of
socio-economic status on inequalities in health, Rochelle Garner, Gisele Cerrier, Claudia Sanmartin and the
Longitudinal Health and Administrative Data Research Team (23 June 2010).
68
Statistics Canada, supra, note 63 [2006 Census].
69
Ibid.
70
Statistics Canada, supra, note 63 [Zeitsma Report]
71
M. Mendelson, Aboriginal Peoples and Postsecondary Education in Canada, Caledon Institute of Social Policy,
(July 2006).
72
C. Patrick, Aboriginal Homelessness in Canada, A Literature Review, The Homeless Hub,
http://www.homelesshub.ca/sites/default/files/AboriginalLiteratureReview.pdf.
73
For a discussion on the impacts of unsafe drinking water and Canada’s lack of consideration for clean drinking water
supply of First Nation communities based on smaller economies of scale (as is typical of many First Nation
populations), see J-M. Davies and A. Mazumder, “Health and Environmental Policy Issues in Canada: the Role of
Watershed Management in Sustaining Clean Drinking Water Quality at Surface Sources,” Journal of Environmental
Management (68) 2003, 273-286.
74
D.R. Boyd, "No Taps, No Toilets: First Nations and the Constitutional Right to Water in Canada." McGill LJ 57
(2011), 81.
75
Homelessness Report, supra, note 72.
76
D. Wilson and D. Macdonald’s The Income Gap Between Aboriginal Peoples and the Rest of Canada (Ottawa:
Canadian Centre for Policy Alternatives, 2010), concludes it will take approximately 63 years and more political will
than is currently on offering to close the current income gap between Aboriginal and non-Aboriginal Canadians; see
also R.L. Barsh,"Canada’s Aboriginal Peoples: Social Integration or Disintegration," The Canadian Journal of Native
Studies 14.1 (1994), 1-46 at 12-15; R.B. Anderson and R. Giberson. "Aboriginal Entrepreneurship and Economic
Development in Canada: Thoughts on Current Theory and Practice," International Research in the Business Disciplines
4 (2004): 142-167.
Page 20

of their cultures;77 to live the life they choose versus one imposed by statute;78 and access
to health care79 except if they are imprisoned wherein all of these elements (including a
job), are more accessible.
The “front of the line numbers” exposes the way Indigenous Peoples are among
the first Canada’s justice system is prepared to send to prison, so much so that the
number of Indigenous and visible minority inmates has increased in the past decade by
seventy-five percent.80 Rather than examine the potential systemic issues giving rise to
the numbers, Canada’s response has been to build more prison cells to house them all.81

1.8 Indigenous Women & Children
The sheer numbers of Indigenous women in Canada’s penitentiaries is staggering
with a 97% increase since 2002.82 Indigenous girls and women are out in front for
experiencing abuse with rates three to five times higher than their non-Indigenous
Canadian counterparts.83 Unsurprisingly, Indigenous girls and women are also at the front
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of the line for victims of homicide in comparison to Canada’s general population.84 More
often than not the counter-narrative goes that the numbers of murdered and missing
Indigenous women is their own fault for having the audacity of being born Aboriginal85
and because they live a disproportionately high-risk lifestyle.86 Though the claim of highrisk lifestyles is not true and such levels of going violence against Indigenous women
ought to constitute national outrage.87
When it comes to violence against Indigenous women in Canada the justice
system’s response has long been and continues to be troubling.88 Consider that in his
2007 murder trial, it was revealed Robert Picton had been hunting, torturing and killing
Indigenous women for years without coming to the attention of the police and still has yet
to be tried for all of his other Indigenous victims.89 In 1971, Helen Betty Osborne was
preparing to become a teacher, was abducted by four white men, sexually assaulted and
beaten to death so violently that it took weeks for the coroner to identify her remains and
over fifteen years for the men responsible to be charged.90 No matter Osborne’s
education, when the trial into her murder began, locals of The Pas, Winnipeg stated
Osborne “had been given fair warning that she should consent to having sex with the four
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[white men] or die.”91 As set out at trial, ‘fair warning’ were the sexually charged, racial
slurs and demands of her attackers, standing as testament to our collective consciousness
that sees Indigenous women as spoils of colonization. What about Felicia Solomon? A
cousin of Helen Betty Osborne’s from the same First Nation and also forced to leave her
home on-reserve to be educated in Winnipeg.92 She was murdered after school in 2003.93
Helen Betty Osborne was nineteen years old.94 Felicia Solomon was sixteen.95 The list is
painfully long and growing,96 as the situation for Indigenous women continues to be dire.
The children of Indigenous women live similarly precarious lives.97
Approximately 150,000 Indigenous children attended residential schools between
1870’s to the mid 1990’s.98 Though the then Prime Minister of Canada apologized to
First Nations people for the residential school legacy and promised it would never happen
again,99 Indigenous children today remain more than eight times more likely than their
counterparts to be placed in care.100 The result is children continue to be taken and there
are more First Nation children in care now than were ever in residential schools.101
Overall, children in foster care are more likely to suffer serious mental health problems
and serious physical harm and are 4.5 times more likely to die preventable deaths than
91
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children in the general population.102 These numbers lead to an adult Indigenous
population – particularly women – who are more likely to have suffered physical harm as
a child and more likely to suffer from mental health issues from being taken and placed in
foster care. This early damage compromises the ability of people to create healthy
families and passes the cycle of harm on to yet another generation.103
Indigenous babies are among most likely to die young, with infant mortality rates
considerably higher than the Canadian population.104 Nationally, the infant mortality rate
– regarded as a comprehensive indicator of a given society’s level of health that measures
the well-being of infants, children and their families – is higher among First Nation
children born whether on-reserve or off-reserve as well as Inuit and Metis children than
their Canadian counterparts.105

1.9 On-Reserves & Housing
The average unemployment rate on reserves in Canada typically tracks three
times higher than Canada’s unemployment rate.106 One in four First Nation children onreserves lives in poverty, which is almost double the national average.107 The average
household income for First Nations living on reserve is just under $16,000.00 - almost
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half of the average Canadian household.108 First Nations continue to experience an onreserve housing crisis with an estimated shortfall of 85,000 housing units and in many
situations single-family homes have multiple families living in one and two bedroom
units.109 Almost half of the current on-reserve housing stock is in need of major repairs
and another fifteen percent require complete replacement.110 Similarly, at least half of
First Nation houses are contaminated with mold and over five thousand houses do not
have adequate sewage and indoor plumbing.111 Moreover, First Nation people living onreserve with regular employment are unable to secure a mortgage for their housing needs
and repairs because Canada has statutorily barred them from doing so in the Indian
Act,112which was a “monolithically injurious piece of legislation”113 passed to both
“control and centralize all aspects of Indian life from identity and governance, to land and
subsistence.”114 Both the law and government spending – or lack thereof – on accessible
and safe housing combine to oppress Indigenous Peoples living on-reserves.
How is it that we continue to be unconcerned with the high death rate among
Indigenous infants yet if they survive we steal them away? Why are we not addressing
the housing crisis on-reserves for the benefit of First Nation children versus taking them
away and placing them in foster care in unprecedented numbers? The breadth of the
socio-economic gap between Indigenous and non-Indigenous Canadians is breath-taking.
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These numbers matter for the Tribunal as context when crafting remedies. The Caring
Society Complaint offers a dual narrative of both narrow and broad insofar as creating
opportunity to address proper funding for First Nation child welfare and the underlying
issues of colonization. Remedies in the Complaint should be crafted to address both the
equality of funding as well as more broadly the systemic and ongoing harm of
colonization that has greatly contributed to the socio-economic gap between Indigenous
and non-Indigenous Canadians.
If we care to meaningfully address the socio-economic gap, we must do so by
facing the Grandfather of Debwewin.

1.10 Some Conclusions
The numbers reveal a fire that is raging through the forest, burning the prospects
of First Nations children for healthy, successful futures.
There is an increasing engagement of Indigenous Peoples in the global human
rights movement,115 which in part is reflected in the multi-fold increase in the number of
complaints making their way through the Canadian human rights system. This rise in
complaints presents opportunity to be reflective on the relationship between Indigenous
and non-Indigenous Canadians. This also presents opportunity to draw not only on
making room for Indigenous laws and strengthening Canada’s history of legal pluralism
but also to draw in the best of international perspectives.
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There is no legal impediment preventing the Tribunal from drawing in the
elements of the United Nations Declaration on the Rights of Indigenous Peoples116
(UNDRIP) that speak to self-determination, self-government, a right to culture, a right to
be free. Ordering First Nation culturally relevant child welfare services is within the
Tribunal’s reach. To that end, there is a moral, political and legal urgency to closing the
divide. From the Royal Commission on Indigenous Peoples to the Report of the Truth
and Reconciliation to the growing number of rights cases being decided favourably by
the Supreme Court of Canada.117 The time is ripe for the Tribunal to be brave and
address the ugliness of ongoing colonialism.
As we shall see in the Caring Society complaint, the Tribunal has an opportunity
to achieve substantive equality through narrowing the gap by harnessing a tremendous
remedial potential and finding a conciliatory way forward for First Nations children and
families. Upon a finding of discrimination against First Nation children, there is nothing
preventing the Tribunal from ordering a Kelowna Accord, roundtable style design and
implementation of new, culturally relevant child and family services for Indigenous
People. In such a process, Indigenous Peoples must be relied upon as partners and the
keepers of solutions, not considered as part of the problem. Indeed, there is much that
would support such a remedial order, starting with addressing the high number of First
Nation children in care, which currently surpasses the number of students in Indian
Residential Schools.118
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The engagement of Indigenous Peoples with human rights mechanisms is exciting
and intriguing because of the way it opens up possibilities for carefully constructed and
wide-ranging remedies. Such remedies would aim at the empirical fact of inequality
between Indigenous and non Indigenous Canadians. Confronting these numbers may
reveal important truths and suggest innovative and far-reaching remedial possibilities. Do
the numbers serve only to demonstrate a seemingly insurmountable, unsolvable gap or do
they also assist us toward solutions? What about the continued increase in the number of
First Nation children in care? Are they not entitled to the same access to services as all
other Canadian children? Numbers not only reveal the ongoing effects of colonialism but
also may help us consider remedies, which are discussed further in Chapter 4. The
burning fire of colonialism continues to ravage First Nations children, families and
communities. What are we prepared to do about it?
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CHAPTER 2 – MINAADENDAMOWIN (RESPECT):
(re)STRUCTURING COLONIALISM
How Birch Got Its Marks119

L

ong ago, in a great valley not far from here there was a village of
plenty. Indeed, the people of the valley had so much for so long they
forgot how to share. The people took everything they had for granted

as their right for simply being the people of the valley. They cast aside the ways of their
ancestors. They stopped giving thanks. They forgot that although they needed the water,
plants and animals to live the water, plants and animals did not need the people. The
people of the valley lost respect for anything but themselves.
One spring, when Animikii (thunderbird) returned and began to build his nest, he
saw how arrogant the people had become and set out to teach them a lesson. As the days
passed the people had trouble lighting a fire. They could not cook or find warmth on cold
nights. As the days turned into weeks the old people shivered and the children went
hungry. Finally, one of the boys had enough and told the village of his plan to get fire.
All agreed.
The boy turned himself into a rabbit and bounded out of the valley to the top of
the highest mountain where he asked Animikii if he could come into the great bird’s nest.
Animikii agreed explaining to the rabbit how he withheld fire from the people of the
valley for their contempt. As soon as Animikii looked away while pruning his feathers,
the rabbit jumped into the fire that warmed Animikii’s nest until his fur was alight. He
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hopped out of nest and returned to the valley where – before turning back into a boy – he
rolled in the grasses so the people could come and retake fire.
Realizing he had been tricked, Animikii lifted off with his great wings and chased
the boy who was frightened of the powerful bird and ran appealing for help. None was
offered until finally the boy heard a voice offering shelter. It was the birch – known both
for its beautiful white bark and celebrated skills as a healer.
Shaking the boy stood close to the tree and wrapped his arms around the smooth
white bark. Animikii was furious at being deceived and from his great red eyes, lashed
the birch with strikes of lightning over and over again. Each bolt scorched the birch’s
bark but the gentle tree held steady. Animikii grew tired and flew back to his nest leaving
the boy to confess his deeds. In turn for his deception, the birch told the boy that it would
not heal itself but instead keep the marks on its bark as a reminder of this time.

2.1 A Roadmap
In this Chapter I examine Canada’s master narrative, which allows Canada to
continue to draw power from a colonialist root and view Indigenous Peoples through a
lens of white supremacy. Does this master narrative permit the Crown to continue see
Indigenous Peoples as a problem with respect to child welfare versus part of the solution?
What are some of the ways in which colonialism is entangled in the Complaint? By way
of response, I briefly set out the historical relationship between Indigenous Peoples and
Canada. In the section “Not Talking About Settler Colonialism” I turn to other branches
of Canada’s legal apparatus that might find more room for engaging in Indigenous laws
and acknowledge colonial authority. I look to inquiries, such as the Stonechild Inquiry
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that substantively makes recommendations that fail to address colonialism and racism
while at the same time it is announced by the then Justice Minister as addressing racism.
Stonechild offers lessons as a cautionary tale for the Tribunal when considering
meaningful, systemic remedies regarding the Complaint insofar as there must be
acknowledgment of systemic issues for there to be effective systemic remedies.
Stonechild also illustrates how we might substantively do one thing while announce
another. But all inquiries are not the same. I also examine the Manitoba Justice Inquiry
(MJI) as a more affirming use of inquiries even if the recommendations – however well
structured – are ultimately not implemented. I propose hope may remain for an effective
implementation of the Calls for Action from the Truth and Reconciliation Commission of
Canada, in spite of Canada’s less than perfect record of using the inquiry process and
subsequent recommendations to narrow the socio-economic gap.
I then turn to the international human rights and consider the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) as well as how international
agreements have been used in Canada’s courts. This too may offer the Tribunal
opportunity to draw upon the principles set out in UNDRIP when crafting systemic
remedies because Canada’s courts have a history of considering international agreements.
In this Chapter I also discuss some of the Indigenous responses to the 2008
amendment of the CRHA – in particular the debate between collective versus individual
rights. As well I look at the relationship between the CHRA amendments and the Indian
Act. Finally, I investigate Canada’s appointment process to the Tribunal and inquire why
does not require commissioners in the human rights system to report directly to all of
Parliament versus the Executive. The appointments process matters because it is the

Page 31

commissioners of the Tribunal who are charged with deciding the Complaint. It should be
asked what might qualify them to draw upon Indigenous laws and whether they are able
to acknowledge colonialism as they craft systemic remedies. In the end, I conclude that
there are some spots of hope but if the Tribunal is going to get the systemic remedies
right, they will have to perform a lot of heavy lifting and unlike Stonechild, resist finding
discrimination in the Complaint amounts to little more than administration in nature. I
propose respect for Indigenous laws on the part of the Tribunal to acknowledge the white
supremacist assumptions in Canadian law. I also conclude that in order for a finding of
discrimination with respect to the Complaint to be effective at narrowing the socioeconomic gap the Tribunal should meaningfully draw upon and respect the principles of
UNDRIP and Indigenous laws.
2.2 The Master Narrative
“Canada has no history of colonialism.”
– Former Prime Minister Harper, 2009, G20 in Pittsburgh120

Like numbers, law matters.121 Also like numbers, law matters so much that a
discourse on the rule of law is found not only in the realm of academia but is folded into
popular literature, everyday discussions, at dining room tables and across media.122 The
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premise that law matters upholds “notions of constitutionalism, of human rights, and of
stable democratic government, to be contrasted with dictatorial and oppressive forms.”123
Words and principles of law like ‘human rights’, ‘fairness’, ‘transparency’ and ‘freedom’
are often tossed about as laudable ideals of a democratic society. But what happens to the
legal discourse founded on such principles when viewed through a colonialist lens?
Human rights matter enough to Canada that international principles of human
rights have been woven into the Charter.124 Canada is also a signatory to various
international declarations on human and Indigenous rights such as the Declaration of
Human Rights and the Declaration of the Rights of Indigenous Peoples, which reflect the
principles of equality, that Canada’s human rights framework is based upon.125 Yet,
Canada’s pledges on the international stage diverge considerably from its domestic
practices when it comes to Indigenous Peoples. This duplicity has been characterized as
myth building through a self-reinforced master narrative126 – ‘master narrative’ in this
instance meaning the overarching story that Canada retells in many forums that
Indigenous Peoples do have not laws and were conquered, surrendering all of the lands
and resources now claimed by Canada. This master story is aided by a legal system that

123

Ibid.
S. Day, L. Larmarche and K. Norman, 14 Arguments in Favour of Human Rights Institutions, (Toronto: Irwin Law,
2014).
125
Ibid.
126
S. Thobani, Exalted Subjects: Studies in the Making of Race and Nation in Canada (Toronto: University of Toronto
Press, 2007), at 4. Moreover, at 12 Thobani notes:
In the case of Canada, the marking of Native peoples as ‘doomed to extinction’ is an example of the
necropolitics indispensible to the incipient sovereignty. The creation of reserves and, subsequently, the
residential school system as the sites for the physical and cultural extinction of these peoples points to a long
history of the deployment of necropower in the services of the colonial order and (re) production of the
national subject.
In short, Canada’s building of a master narrative supports the taking of lands and resources held by Aboriginal Peoples,
who are either extinct or it is simply a question of timing before Aboriginal Peoples, their laws, languages, cultures,
customs, practices and traditions have vanished.
124

Page 33

chronicles colonization through process,127 rulings of courts, decisions of tribunals and
findings of inquiry128 and a universal human rights system built upon a colonialist regime
that entangles Indigenous Peoples within it.129 This veneer of inclusivity, layered over
colonialism,130 generates a glossy, positive reflection for Canada while ignoring the
colonialist rot underneath.
In essence, here is how Canada’s master narrative impacts Indigenous Peoples.131
The soft-underbelly of Canada’s story marks Indigenous Peoples as more likely to
commit crimes; eternal outsiders of civilized society; deviant. These ideas explain the
historical legacies132 that predispose Indigenous Peoples toward troublesome conduct and
their failure to uplift themselves,133 justifying more stringent treatment. In other words, in
both subtle and not so subtle ways, Indigenous Peoples are viewed as “deviant by choice
and fundamentally different from the rest of “normal white society”.134 In these ways,
among others, colonialism leads to racism that is at once overt and covert. Moreover, the
“ultimate expression of sovereignty resides, to a large degree, in the power and the
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capacity to dictate who may live and who must die.”135 As set out in this Chapter, the two
faces of Canada’s human rights record domestically and its commitments internationally
grate against each other, sometimes so violently that Indigenous Peoples are either
silenced, left for dead or both. How did it start to go wrong?
2.3 What Lurks Beneath: Building the Relationship & Settling Canada
It has been argued that the master narrative of the relationship between
Indigenous Peoples and the Crown was initially formed by the Royal Proclamation,
1763.136 Though a long and complicated story, one of the key moments in Canada’s
colonial legacy was the issuance of the Royal Proclamation, 1763137 – a document
providing for English control over the lands included as a part of Canada. 138 Indigenous
Peoples were not involved in the drafting of the Proclamation. Nonetheless, the
Proclamation acknowledges but does not did not fully consider the pre-existing
relationship of Indigenous Peoples with the settlers regarding sharing of resources while
respecting the others sovereignty and legal orders.139 Moreover, without a war against
Indigenous Peoples or surrender the Royal Proclamation is a statement of relationship,
not a deed to the lands and resources of Canada, which were already in the possession of
Indigenous Peoples.140
Scholars have argued Canada’s legal system is complicit in continuously breaching
human rights when it comes to Indigenous Peoples in order to protect the dubious
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foundation of Crown sovereignty, upon which legal actors source their legitimacy.141
Coulthard further posits an “unprecedented degree of protection for certain ‘cultural’
practices within the state, it [the court] has nonetheless repeatedly and steadfastly refused
to challenge the racist origin of Canada’s assumed sovereign authority over Indigenous
peoples and their territories.”142 In sum, the settling of Canada through the assertion of
Crown sovereignty is myth building of tremendous proportions143 and all branches of the
legal system – courts, tribunals, inquiries and police – legitimize this power. In other
words, the law has a role to play in allowing politicians to proclaim, that there is no
history of colonialism.144 Yet the suppression of Indigenous Peoples under the guise of
western moral superiority145 over the “savages”146 continues. Can the Tribunal see the
master narrative at work in the Complaint and craft the systemic remedies necessary for
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change? Colonization is a well-travelled road. Using remedies to construct a new road,
one that can narrow the socio-economic gap will be difficult.
2.4 Not Talking About Settler Colonialism
2.4.1 The Indian Act: An Instrument of Assimilation & Destruction
The Indian Act, introduced in 1876147, is fraught with problems and prejudice,
which remain today. If there was ever any doubt as to the Indian Act’s purpose, Duncan
Campbell Scott, Deputy Superintendent of the Department of Indian Affairs from 1913 to
1932, infamously stated, “I want to get rid of the Indian problem. I do not think as a
matter of fact, that the country ought to continuously protect a class of people who are
able to stand alone…Our objective is to continue until there is not a single Indian in
Canada that has not been absorbed into the body politic and there is no Indian question,
and no Indian Department, that is the whole object of this Bill.”148
The Act was intended first to ‘Indianize’ Indigenous Peoples149 by legislatively
defining the group and then eliminating them. First the Act homogenized all Indigenous
Peoples with distinct cultures, languages, laws, practices and traditions into a singular
“Indian” category. Then – up until 1985150 – the Act worked to deny the ‘Indian’ identity
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of every Indian woman who married a non-Indian man. Simultaneously, the Act
eliminated Indians through enfranchisement upon high school graduations, and required,
often by force, Indian children to attend residential schools, which not only beat the
culture and language out of them but also would eliminate status upon graduation. The
Act has had devastating consequences for the number of people identified by Canada as
Indians.
Though some women and their children have regained status, the courts placed
limitations on the retroactivity of Indian status with the effect of merely displacing
enfranchisement by another generation.151 Moreover, though given opportunity to do so,
as we have seen with inquiry after inquiry – examples of which are examined in this
thesis – Canada has opted to avoid unraveling the colonialist underpinnings found in the
language of the Act. Instead the Act allows for the continued attacks against Indigenous
Peoples through legislation. Moreover, the critical position of First Nations children, a
position the Complaint attempts to partly remedy, informs the larger question of First
Nations rights because if children are not raised in their culture, then the master narrative
is reinforced insofar as Indigenous Peoples were a ‘problem’ that was solved by
removing children and prohibiting them from keeping Indigenous cultures, laws,
languages and ceremonies. But support for the master narratives is not only found in the
Indian Act. Attempts at ‘civilization’ and the elimination of the ‘Indian problem’ come in
many forms that are assimilative and violent.
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2.4.2

Neil Stonechild

In 1990, on a November night when temperatures plunged to twenty-eight degrees
below zero Celsius, Saskatoon police drove Neil Stonechild – a member of the Salteaux
Nation – to the outskirts of the city and left him in a field to find his way home.152 The
practice of driving Indigenous Peoples outside the city and forcing them to hand over
their coat or shoes was so common it had a name: a starlight tour.153 Stonechild’s last
words from the back of a police cruiser to a friend ultimately proved prescient, “Help me.
They’re going to kill me.”154 Stonechild died that night of hypothermia and was found
five-days later with marks on his wrist, abrasions on his face and missing one of his
shoes.155 An inquiry was called156 that offers us lessons with respect to constructing
remedies in the Complaint relating to First Nation children in foster care.
In the aftermath of an inquiry into Stonechild’s death no charges were laid in spite
of testimony of police involvement; the finding of poor police investigation practices; the
destruction or loss of police evidence related to Stonechild’s death; and the police
practice of taking only Indigenous Peoples on starlight tours157 – a glaring example of
overt racism. Perhaps more tellingly, no recommendations from the Inquiry specifically
addressed the colonialist assumptions of superiority and racism thriving in the bowels of
Saskatoon’s police department.
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Conversely, shortly after the Inquiry’s Report was released the Minister of Justice
stated:
We cannot accept a society in which the most vulnerable people
in our community are not able to turn for help to those entrusted
with protecting them... Embedded in s. 15 [of the Charter], is the
same principle that animated the United Nations’ Universal
Declaration of Human Rights, which was adopted by the UN
General Assembly in 1948. That principle is that everyone is free
and equal in dignity and rights and entitled to equal respect and
consideration regardless of the group to which he or she belongs.
One of the targets of s.15 and human rights legislation generally
has been racism—the notion that a person's race is a significant
factor in determining his or her worth as a human being. Racism
is the notion that your race, your difference from me, makes you
inferior to me.158
In other words, the then Minister boldly asserts racism is an offence to human rights and
not tolerated in Saskatchewan while the racist practices of the police were reduced in
importance by the Inquiry to that of poor administration. The findings and
recommendations of the report were presented as a common sense response to a terrible
situation.
The remarkable difference between the actual substance of the Inquiry and the
outward presentation of it as anti-racist is troublesome and serves as evidence of a whiteknuckled grip on a master narrative, which ensures status quo in the larger socioeconomic gap between Indigenous and non-Indigenous Canadians wherein Indigenous
Peoples have very limited currency to effect fundamental change. Further, there was no
mention in the Inquiry’s recommendations that the Indian Act is racist law159 that fosters
the kind of second-class treatment Indigenous Peoples experience with the legal system.
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Both the Indian Act and ignoring underlying, deeply problematic ideas of who is
Indigenous,160 allows colonialism to be reproduced and appear as racism. Neil Stonechild
was just seventeen years old at the time of his death. 161 He was a First Nation child and
though the focus of the inquiry into his death was weighted toward the police, it is
important to not overlook how vulnerable First Nation children are – particularly within
the legal system that fails them repetitively. Moreover, that a legal process, such a an
inquiry, could examine Stonechild’s death and fail to make recommendations that
challenge the legal system’s role and its colonialist underpinnings elevates the level of
caution in relation to the Canadian Human Rights Tribunal. Beyond finding for funding
equality of First Nation children in care with all other Canadian children, can the legal
system really see itself and its role in oppressing Indigenous Peoples and then go further
to create remedies that address such profound systemic damage?
The then Saskatchewan Minister of Justice speaks of the hierarchical organizing
of humans but fails to acknowledge, even tacitly, that settler colonialism is the name of
the burr that rubs the relationship raw. While racism may also be at issue, ignoring the
ongoing benefits derived by the settler population through colonialism is a more insidious
and destructive force because everyone benefits – except for Indigenous Peoples –
meaning everyone owns a piece of the mess too.
The final report of the inquiry into Stonechild’s death is not focused on rooting
out settler colonialism or addressing racism as the Minister cast it. In this way, contrary
to the Minister’s statement, Stonechild serves as an example of a failure to uphold the
principles of s.15 and human rights legislation because the structure of inquiry itself is
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symptomatic of a larger paradigm: the subversion of Indigenous cultures, laws, people
and lives in favour of the settler population.162 Canada’s relationship with Indigenous
Peoples is built upon a myth that the Crown is sovereign over Indigenous Peoples.163 To
perpetuate this myth, Indigenous Peoples are asked to play a role that requires their
subjugation to colonialism and recasts any problems with the state as administrative in
nature. Clashes come when Indigenous Peoples, who have not been conquered,164 refuse
to play. As the Stonechild Inquiry demonstrates, it is possible for investigations to
produce volumes of documentation about the violence visited upon Indigenous Peoples
without acknowledging colonialism, systemic racism, and the fact that the maltreatment
of Indigenous Peoples is a founding principle of this country.
2.4.3

Blind Inquiry

The Stonechild Inquiry is a cautionary tale of how the Canadian legal system fails
to see its own role in ongoing colonial violence and thereby does not offer
recommendations or remedies aimed at addressing systemic issues. Though condemning
the police’s misconduct in relation to the death of Neil Stonechild, in keeping with
Canada’s myth that Indigenous Peoples are “doomed to extinction,”165 the final report of
the Inquiry sidesteps the issue and is entirely devoid of mention of colonialism. Rather
the Report favours a casting of the affair as police misconduct.166 Skating over
considerable evidence that colonialism and racism was a central factor leading to
162
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Stonechild’s death is, in some ways, not surprising167 and reinforces the premise that the
“ideology of racelessness, a hallmark of the Canadian historical tradition, is very much in
keeping with our national mythology that Canada is not a racist country.”168 Ironically,
from Duncan Campbell Scott’s wish to eliminate the “Indian problem;” the
enfranchisement of Indigenous Peoples under the Indian Act; creating Indian Residential
Schools; the failure of then Prime Minister Harper to even acknowledge a history of
colonialism – to list a few moments - Canada has all the while been reinforcing white
racial superiority.
The Inquiry was offered a wide mandate and presented considerable opportunity
to confront the broader elements that allowed settler-colonialism to thrive,169 and resulted
in starlight tours in the first instance. Indeed the Inquiry confirmed the existence of such a
brutal police practice that targeted only Indigenous Peoples. There was opportunity to
ferret out the roots of the starlight tour practice by the police, which was fed by
colonialism, and examine how such notions about Indigenous Peoples have spread into
police assumptions and practices; and how the resulting racism was seemingly openly
accepted as part of the relationship between Indigenous Peoples in Saskatoon and the
city’s police department. In the end, the Inquiry had eight recommendations. None
167
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directly addressed racism. Surface efforts, like hiring Indigenous police officers, to tacitly
address a deep and complicated issues like racism may polish the surface but are largely
ineffective at challenging racism. None of the recommendations specifically address
colonialism.170
Once a master narrative has been formed, it is difficult to alter. Laws, policies,
procedures, the very rules of evidence and practice of courts, tribunals and inquiries are
pressed into service to uphold the narrative.171 The story can sometimes even be devious
enough to seek a co-option of Indigenous Peoples within the system as though to offer a
seal of approval. The Stonechild Inquiry recommended more Indigenous Peoples be
made police officers – likely with a view to drawing Indigenous influences into the police
force and possibly promote a cross-cultural understanding with a more diverse
workplace. It seems aimed at somehow balancing the scales as if to say one life taken in
the name of colonialism or racism can be neutralized by the hiring of a few
representatives within an offending institution. This tactic allows for a veneer of change
on the surface while the real offenses, namely the widespread acceptability of violent
colonialist regimes to act to simmer unaddressed. To complicate it further, without any
confrontation and redress of institutional racism or the colonialism that underpins it all,
such actors – in this instance new Indigenous police recruits – may at once find
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themselves propelling the tenets of a colonial power structure while simultaneously being
singled out as legitimizing it.172
2.4.5

Lessons from Stonechild

There are important cautions arising from this assessment of the Stonechild
Inquiry for the Tribunal to consider with respect to the Caring Society Complaint. For
example, care should be taken so as to not minimize actions with direct dire
consequences as mere “administrative shortcomings” solved by a straightforward,
common sense remedial approach to complicated issues. With a finding of discrimination
but without the ordering of systemic remedies aimed at actually changing the system
itself, the socio-economic gap will remain firmly entrenched. Remedies focused solely
on the easiest fixes by adding more First Nation administrators and front-line workers
should be minimized in favour of remedies that actually address the colonialist
underpinnings of the system that allowed for the taking of First Nation children in the
first instance, which are examined further in Chapter 4.
Canada’s legal system as built upon a story that claims the Crown is legally
dominant over Indigenous Peoples.173 In particular, the identification of Indigenous
Peoples, since the arrival of the first wave of the settler population, as noble savages –
deviant, backward outsiders with a natural predisposition toward violence, has been an
important feature of this narrative.174When such racialised assumptions are processed
through legal discourse the cultural assumptions are too often translated as white
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supremacy under the guise of common sense,175 which allows for the ongoing
maintenance of an approved legal order.176
The Canadian legal apparatus is vast. It includes state actors, such as police
lawyers as well as institutions such as courts and tribunals who through judgments and
rulings continuously influence the discourse of truth,177 enshrined in liberal values of
neutrality and fairness.178 The entanglement of Indigenous Peoples within legal discourse
does not just happen with the police – as with Neil Stonechild – but with legal institutions
as well. Colonization of Indigenous lands required racist assumptions that Indigenous
Peoples were not equal to the European settlers.179 This hierarchical ordering of race
continues to influence how Indigenous Peoples are treated by the Canadian legal
apparatus. Framing Indigenous Peoples as less trustworthy and continuing to uphold
those initial wrongful assumptions continue to persist.180 By way of caution then, should
the Tribunal find discrimination, it should name colonialism and create remedies that
seek not only to establish equal funding for all Canadian children in care but also counter
the assumptions of white supremacy that led to colonization in the first place.
The outcome of the Stonechild Inquiry reflects a long history of treating
Indigenous peoples as less than human. The Royal Commission on Indigenous Peoples
notes that building the “savage” stereotype of Indigenous Peoples was a key colonial
policy in the 1830's – encouraged in large part by the existence and growth of settlers and
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the rise of a new economy dependent upon the claiming of land itself and land-based
resources as belonging to the “civilized” settlers:
More and more, non-Aboriginal immigrants were interested in establishing
permanent settlements on the land, clearing it for agricultural purposes, and taking
advantage of the timber, fish and other resources to meet their own needs or to
supply markets elsewhere. They were determined not to be frustrated or delayed
unduly by those who claimed title to the land and used it in the Aboriginal way. In
something of a return to earlier notions of the “civilized” and “savage” uses of
land, Aboriginal people came to be regarded as impediments to productive
development.181
Fast forward over a hundred and eighty years and we witness the success of this
policy in the Stonechild Inquiry wherein not a single recommendation was directly at
eradicating colonialist assumptions that Indigenous Peoples are a lesser form of human
and are simply in the way.182 Meanwhile, the Minister of Justice – findings to the contrary
– has the temerity to proclaim “[o]ne of the targets of s.15 and human rights legislation
generally has been racism,” which may be true – but certainly was not in the Stonechild
Inquiry. This bold attempt to relate the very process of inquiry to human rights and antiracism, is ironic at best and a perpetuation of Canada’s colonial myth. A similar process
resulted in the initial dismissal of the Caring Society Complaint on the grounds there is
no comparator group to First Nation children on-reserve in care, as I will discuss further
in Chapter 3.
Either way, a Tribunal finding issue with Canada’s child welfare system regarding
First Nation children on reserves as merely administrative in nature holds no value in
closing the socio-economic gap but rather serves as cover for the status quo. How can
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Indigenous Peoples find justice when colonization and racism are perpetuated through a
master narrative that skates over evidence, testimony and expert witnesses to conclude a
Salteaux teenager’s death at the hands of the police was ‘administrative’ in nature?
Ultimately, settler-colonialism “continues to be the backbone of some ferocious systems
of domination.”183 Thus, when examining the merits of the Caring Society’s Complaint,
the Tribunal should be alive to the underpinnings of colonialism. Although particularly
focused on a discriminatory funding regime, the Caring Society Complaint targets the
premise that Indigenous Peoples are not fully people, deserving of dignity.
2.5 Resisting the Master Narrative
There is ongoing resistance to by Indigenous Peoples to the master narrative. For
example, in 1969, the federal government produced the so-called White Paper calling for
the assimilation of Indigenous Peoples, which gave rise to an almost immediate First
Nation response resulting in the formation of the National Indian Brotherhood, 184 now
known as the Assembly of First Nations.185 Similarly, responding to mounting concerns
about the environment and socio-economic exclusion by government, Idle No More rose
to national attention as a peaceful means to resist further settler-colonial intrusion.186 The
Caring Society Complaint joins this resistance by seeking a finding of discrimination and
by demanding that settler-colonialism is named.
Resistance can have results. In contrast to the Stonechild Inquiry, which failed to
squarely address colonialist assumptions and overt racism, which led to Stonechild’s
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death, other inquiries have adopted a different approach. For example, the 1989 Marshall
Inquiry examined racism in the Canadian legal system after Donald Marshall Jr. – a
Mi’kmaq man – was wrongfully imprisoned for eleven years on murder charges. The
Inquiry revealed the Crown assumed because Marshall was Indigenous he was guilty and
intentionally failed to disclose key evidence that did not support the charges against
Marshall. The Inquiry resulted in a ruling of the Supreme Court with respect to the
Commission’s investigation powers relating to Cabinet privilege;187 payment to Marshall;
and in amendments to Canada’s Evidence Act, requiring new disclosure provisions for the
Crown.188
The Manitoba Justice Inquiry (“MJI”) was commissioned in 1991 to examine the
relationship between Indigenous Peoples and the province’s legal system. The MJI final
report boldly declared that “[i]n law, with law, and through law, Canada has imposed a
colonial system of government and justice upon our people without due regard to our
treaty and Indigenous rights. We respect law that is fair and just, but we cannot be faulted
for denouncing those laws that degrade our humanity and rights as distinct peoples.”189
Refusing to consider the relationship between the province and Indigenous Peoples solely
within the confines of Canada’s master narrative, the Manitoba Justice Inquiry offered a
critique of the deeply entrenched colonialism in Canada’s legal system. Moreover, it did
so citing cornerstone principles of Canadian law; namely fairness and justice.190
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By doing so, the MJI set out a mutual meeting place by which to address the gap
in the relationship between Indigenous and non-Indigenous Canadians. Though it does
not happen often enough, it is possible for inquiries to challenge the master narrative and
offer considered recommendations for change. In this way, MJI offers a model of openly
addressing colonialism and unravelling the carefully woven myth that Indigenous Peoples
are second-class citizens, as a route to a finding of discrimination. Should the evidence
support it, the Tribunal may also identify the role of settler-colonialism in allowing the
discrimination against First Nation children on-reserves and consider remedies aimed at
closing the gap.
As the Manitoba Justice Inquiry demanded, the legal system has to fundamentally
change in order to stem the flow of incarceration of Indigenous Peoples.191 To that end, a
new story must be told. But how do we find a new narrative? To start, Canada’s judges,
commissioners and adjudicators have the authority and responsibility192 to interpret
Canada’s international obligations in domestic venues.193 This is not novel.194 Given the
pervasiveness of Canada’s own master story, the myth that the Crown is sovereign over
Indigenous Peoples may best be critiqued by drawing upon international perspectives that
allow for a less self-reinforcing narrative. The 1996 Royal Commission on Aboriginal
Peoples also served to resist the colonialist narrative and sought to seed a new, more
inclusive Canadian narrative through its recommendations, such as Indigenous self-
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government.195 The themes of RCAP are carried forward in the Calls to Action and
Reports of the Truth and Reconciliation Commission. The TRC proposes steps to be
taken in order to confront Canadian history and strive to remedy ongoing damage caused
by colonization. While the dominant myth prevails, there are rich veins of perspective for
the Tribunal to consider in the Caring Society Complaint and addressing First Nations
child welfare. There is also an international perspective that is helpful in seeing Canada
from a more global perspective as evidenced through Canada’s international
commitments relating to Indigenous Peoples and human rights.
2.6 Marks on Paper
2.6.1 Overview
Almost two centuries after the Royal Proclamation, post-Second World War
peace efforts culminated in commitments to the protection of human rights declared by
many nations, including Canada, which sought to prevent a repetition of the War’s
atrocities inextricably linked to white supremacy. As a result a forged set of human
values took hold in the form of newly articulated values and ideals;196 resulting in
language, such as ‘human rights’ entering the international lexicon with a resounding
flourish.197 By 1948 the then newly formed United Nations crafts and adopts the
Universal Declaration of Human Rights.198 At the time of enactment, the Declaration
was so foundational in the codification of human rights that it served “directly and
195

J. Corntassel, and C. Holder "Who’s Sorry Now? Government Apologies, Truth Commissions, and Indigenous SelfDetermination in Australia, Canada, Guatemala, and Peru," Human Rights Review 9.4 (2008), 465-489; J. Frideres,
"The Royal Commission on Aboriginal Peoples: The Route to Self-government," Canadian Journal of Native
Studies 16.2 (1996), 247-266.
196
A. Moravcsik, “The Origins of Human Rights Regimes: Democratic Delegation in Postwar Europe,” International
Organization, 54(02), (2000), 217-252.
197
J. Morsink, The Universal Declaration of Human Rights: Origins, Drafting, and Intent (Pennsylvania: University of
Pennsylvania Press, 1999).
198
Universal Declaration of Human Rights, G.A. Res. 217(III), UNGAOR, 3d Sess., Supp. No. 13, U.N. Doc. A/810
(1948) 71.
Page 51

indirectly as a model for many domestic constitutions, laws, regulations, and policies that
protect fundamental human rights,”199 including section 15 of the Charter. The influence
of human rights was potent enough to be sustained between 1948 and 1982 when
Canada’s Constitution Act200 was drafted.
But how, are the principles of human rights – intended to be universal – applied
toward Indigenous Peoples201 in Canada when the decision-making authority exerted to
render such decisions over unconquered people is founded in colonialist style mythbuilding in order to support the master narrative?202 How might the principles of human
rights found in the Declaration and Canada’s master narrative play out before the
Canadian Human Rights Tribunal with respect to First Nation children and the role of the
Crown?
2.6.2

Canada & UNDRIP

In 1982, a United Nations’ Working Group was struck and by 1985 commenced
the drafting of what would become United Nations Declaration on the Rights of
Indigenous Peoples (“UNDRIP”).203 The document was completed in 2007 and formally
passed the United Nation’s General Assembly with 144 votes, thereby setting “the
minimum standards for survival, dignity and well-being of the indigenous peoples of the
world.”204 Despite its seat on the UN’s Human Rights Council, which endorsed the
document, Canada refused to sign, as did the United States, Australia and New Zealand –
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all countries that declared sovereignty over Indigenous Peoples and built similar master
narratives that continue to thrive on colonization.205 Australia and New Zealand have
now signed the document – along with Canada – though Canada’s distinct position is that
UNDRIP must not interfere with law.206
Canada’s primary concern was a diminishment of its own political autonomy,207 a
euphemism for continuing its colonialist regime unabated.208 Prior to ratification, Canada
sought to have various articles within UNDRIP removed, particularly those relating to
self-determination.209 Indigenous Peoples refused to change the wording of the document
on the basis that UNDRIP only provided to Indigenous Peoples the rights already enjoyed
by settler colonialists.210 After three years of wrangling, Canada conceded211 – sort of. By
2010 Canada announced its agreement in principle with UNDRIP but so there would be
no doubt as to Canada’s position, the government released a Statement of Support.212 The
Statement qualified Canada’s international commitment by pronouncing UNDRIP as
205
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aspirational rather than customary international law.213 In other words, Canada may one
day respect the rights of Indigenous Peoples – just not yet. For now, it is a placeholder on
a national wish list. The Reports of TRC214 and its accompanying Calls to Action,215 call
upon Canada to give meaning to UNDRIP but the resistance of the former Conservative
government remains steadfast.216
The Vienna Convention on the Law of Treaties,217 to which Canada is a signatory,
requires Canada to act in good faith and refrain from any conduct or omission that would
serve to defeat the purpose and object of a treaty is a reason for Canada to resist signing.
Canada is bound by the Vienna Convention to uphold the terms of the United Nations’
Charter of Human Rights. Unilaterally diluting the UNDRIP from customary
international law to an aspirational document offends the Vienna Convention in meaning
and spirit.
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Terms contained within UNDRIP such as consent,218 self-government219 and
respect for culture,220 are not optional for Canada if the socio-economic gap will ever be
closed. There is an a parallel avoidance of responsibility with respect to Canada’s
conduct relating to UNDRIP and the behavior of the Stonechild inquiry where
colonialism is entirely ignored and racism is tacitly addressed. International legal
obligations in UNDRIP are reduced to possibilities merely by issuing a statement to that
effect. Once again, important opportunities to revise the master narrative are lost as
Canada continues to treat Indigenous Peoples as inside outsiders. Given Canada’s
normalized failure to live up to obligations in treaties with Indigenous people, Canada’s
UNDRIP position should perhaps not be surprising.221 With respect to the Complaint,
UNDRIP supports the right to identify with an Indigenous Nation as a citizen and a right
to culture.222 The Caring Society Complaint is also concerned with what is taken from
Indigenous Nations when young citizens are taken and what is stolen from the child and
their families by denying access to culturally relevant care. Why then, would Canada
bother with UNDRIP?
In an age where international trade is tantamount to domestic economic success, it
is generally accepted that state actors (governments) alter their identity based on
218
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international institutions so as to appear valuable on the international stage and draw
more influence and thereby trade.223 Signing international customary documents, such as
declarations and conventions increases a state’s international standing and overall reach.
Similarly, violating international agreements decreases influence.224 With all but the
United States having signed UNDRIP, Canada joined the international community by
appearing supportive of Indigenous Peoples rights.225 In this way, in order to continue to
exert influence and not find itself at a foreign policy disadvantage, it is in Canada’s
interest to have domestic laws and policies in place that make room for and respect
Indigenous Peoples in a meaningful way.226 Indeed, Canada’s banks, whose business is
also conducted on the international stage, have already signed the voluntary Equator
Principles,227 which require the ‘free, prior and informed consent’ of Indigenous Peoples
relating to, among other things, financing in mining and extraction industry operations.
Canada should consider its position carefully before its current anti-UNDRIP strategy
results in diminishing returns on the international stage for both country and economy.
There is no getting around the way that Canada’s adoption of UNDRIP formally
recognizes Indigenous Peoples and their distinct status along with an international
obligation to protect and promote their human rights.228 Perhaps unsurprisingly, to date
there has been little progress in Canada towards the implementation of UNDRIP by any
223
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measure.229 In 2004, then UN Special Rapporteur on the Rights of Indigenous Peoples,
Rodolfo Stavenhagen, visited Canada and reported “unacceptable gaps between
[indigenous] Canadians and the rest of the population in educational attainment,
employment

and

access

to

basic

social

services.”230Though

a

number

of

recommendations were included in Stavenhagen’s report, none were implemented as
evidenced by the 2013 follow-up visit by then Special Rapporteur on the Rights of
Indigenous Peoples, Dr. James Anaya, who in turn declared Canada faces a crisis when it
comes to the human rights situation of Indigenous Peoples.231 Anaya’s official report
echoed the concerns of Stavenhagen from a decade earlier and reaffirmed a continuation
of the same human rights violations against Indigenous Peoples. Anaya stated the range
of violations ran the gamut from disrespect for treaty and land rights to unaddressed
violence against Indigenous women and girls, access to health care, housing, education,
safe drinking water to the welfare and protection of Indigenous children.232 Anaya
expressed serious concern for the lack of sufficient and proper consultations with
Indigenous Peoples in order for Canada to obtain the necessary free, prior and informed
consent – particularly in relation to resource extraction – required under Article 10 of
UNDRIP.233
2.6.3 International Agreements in Domestic Courts
In spite of the Canadian government’s seeming refusal to fully operationalise
human rights when it comes to Indigenous Peoples; its hostile treatment of international
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human rights experts; the general disdain for international reports on Canada’s human
rights record; and, the casting of UNDRIP as an aspirational versus legal document, we
can find some hope in the way the Supreme Court of Canada has been considering
international obligations in the context of human rights.234 Recently, in Tsilhqot’in,235 the
Supreme Court determined that the Crown breached its duty to consult with Indigenous
Peoples in relation to Indigenous title lands. While the court did not consider UNDRIP’s
Article 10 requiring “free, prior and informed consent” of Indigenous Peoples with
respect to land issues, Tsilhqot’in moves the law a step closer insofar as Indigenous title
further entrenches and protects the land rights of Indigenous Peoples as set out in
UNDRIP. The case creates a form of Indigenous title similar to provincial title, in that it
cannot be sold off and the future benefit of the land by generations to come must be
considered.236 Similarly, in Grassy Narrows,237 the Supreme Court of Canada extended
the doctrine of honour and duty to consult to include the provincial Crowns,238 thereby
further entrenching the requirement to obtain “free, prior and informed consent”
regardless of the division of powers in the Constitution, 1867.
In Baker v. Canada (Minister of Citizenship and Immigration),239 an appeal
against deportation based on the position of Baker’s Canadian born children, the Supreme
Court held procedural fairness required the decision-maker to consider international law
and convention, in this instance the United Nations’ Convention on the Rights of the
Child. The Court held the Minister’s decision should follow the values found in
234
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international human rights law. Similarly, UNDRIP should be considered by the Tribunal
if it wants to openly confront whether First Nations children can expect fairness in a
human rights regime designed without Indigenous participation. Baker authorizes the
Tribunal to be ‘fair and just’ by drawing on best principles in international human rights
relating to Indigenous Peoples, namely the principles found in UNDRIP.
Still it is important to exercise caution. To truly build a new narrative and
maintain international standing, the courts, commissions, inquiries and tribunals should
carefully consider how they are using international documents and be on guard so as not
to only use them to bolster predetermined conclusions,240 of Crown sovereignty or settler
population dominance, which may merely end up further entrenching Canada’s master
narrative to the continued exclusion of Indigenous Peoples.241 If this approach is taken,
Canada’s adoption of UNDRIP may be reshaped into a vehicle that maintains status quo
when it comes to Indigenous Peoples while wrapping the nation up in a cloak of liberal
values such as inclusivity and equality242 – the language of human rights used for human
wrong.
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2.7 The Canadian Human Rights Act Amendments & First Nation
2.7.1 Collective, Government & Individual Rights
In 2008, Canada announced amendments to the Canadian Human Rights Act
(“CHRA”), which took effect in 2010.243 Prior to 2008, section 67 of the CHRA stated:
“[n]othing in this Act affects any provision of the Indian Act or any provision made under
or pursuant to that Act.”244 By way of operation, s.67 explicitly shielded the federal
government and First Nation governments from complaints of discrimination relating to
actions arising from or pursuant to the Indian Act. Initially, it was argued section 67 was
a necessary measure when inserted in 1977 in light of the government’s undertaking not
to revise the Indian Act pending the conclusion of ongoing consultations with the
National Indian Brotherhood245 and others on broad Indian Act reform.246 It was part of an
agreement to change nothing until the problems inherent in the Indian Act itself were
addressed. Given the Indian Act, among other things, defines who is an Indian and who is
not, the Act subsequently also determines who among Indigenous Peoples have rights and
who do not.247 For example, prior to 1985 amendments, the Indian Act provided that
Indian women lost status upon marriage to a non-Indian while non-Indigenous women
marrying a registered Indian man gained status.248 Meanwhile, the Indian status of men
and their children was not affected by marriage though the status of Indian women and
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their children was revoked.249 Forcing Indian women to forgo their Indian status upon
marriage to a non-Indian offends Articles 1, 2, 6 and 8 of UNDRIP, which allows for
Indigenous Peoples to have access to fundamental freedoms, be free from discrimination,
claim their own identity, nationality, culture and not to be subjected to forced
assimilation, respectively.

2.7.2 Not Everyone Is In Favour of CHRA Amendments
Eliminating s.67 of the CHRA allowed First Nation people to sue the federal
government and their own First Nation governments for acts of discrimination – a first in
Canadian history. The Indigenous community itself was divided on these changes.250 To
some it heralded progress by finally allowing Indigenous Peoples access to the human
rights already enjoyed by Canadians.251 To others change represented a further erosion of
the collectively forged laws of Indigenous Peoples by introducing the language and law
of individual rights.252
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2.7.3 CHRA Amendments & the Indian Act
It is a well-established principle of modern statutory interpretation that exceptions
to quasi-constitutional human rights legislation are to be narrowly construed.253
Accordingly, the application of the CHRA by the Canadian Human Rights Tribunal and
the courts has turned on whether the Indian Act, or regulations or by-laws made under the
Indian Act, give the federal government and First Nation governments express authority
to undertake the contested action or decision.254 If so, even in complaints where the
discrimination was obvious or egregious, s.67 operated to prevent the Tribunal’s review.
Setting aside the discrimination written into the Indian Act itself.255 and in spite of s.67, a
handful of complaints have been successfully filed with the Tribunal where the alleged
discrimination did not fall within the federal government or First Nation’s government’s
authority under the Indian Act.256 These cases illustrate that s. 67 did not fully shield
discriminatory actions or decisions of the federal or First Nation governments.257 In other
complaints, however, the authority of the Indian Act has operated as a protection for
federal and First Nation governments in what would otherwise be considered human
253
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rights violations.258 Expert observers consider the result has been “an inconsistent and
arbitrary application of the [CHRA] to the First Nations people, communities and
governments that are subject to the Indian Act.”259

2.7.4 Leading Up to the CHRA Amendments
In 2001, the Canadian Human Rights Review Panel was appointed to conduct a
comprehensive review of the CHRA and acknowledged the significant implications of the
section 67 issue for Indigenous people. The Panel’s report indicates that different
segments of the Indigenous population consulted raised a range of human rights concerns
related to the limited availability of government and band programs and
services.260 Although some participants in the review process argued against the
application of the CHRA to Indigenous governing bodies, “all the groups representing
Indigenous women asked for the repeal of [the section 67] exception.”261 Moreover,
echoing the Canadian Human Rights Review Panel, A Matter of Rights, also stressed that,
“[i]n repealing section 67, it is important to ensure that the unique situation and rights of
First Nations are appropriately considered in the process of resolving human rights
complaints.” In the Panel’s view, this would best be accomplished by the addition of an
interpretive clause to the CHRA in order that “individual claims to be free from
discrimination are considered in light of legitimate collective interests.”262 Can the
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Canadian human rights system263 founded on colonialist assumptions of dominance over
Indigenous Peoples be trusted – including the consideration of individual claims of
discrimination in light of collective rights?

2.7.5 Who Decides the Remedies? Appointing CHRA Commissioners
A key component of trust for the legal system is connected to the process of
appointing decision-makers. Competence of national human rights institutions and a
guarantee of institutional independence are among the main areas covered by the 1993
Paris Principles. The Paris Principles264 are intentionally drafted in broad language to
ensure the varying interest of the all parties involved are met while allowing for different
systems of human rights protection to continue to exist throughout the world.265 Canada’s
human rights system, while compliant to the language of the Paris Principles, is not an
international leader.266
For example, Canada’s executive appoints commissioners and decision-makers
sitting on human rights tribunals versus a public appointments process that is achieved
through an act of Parliament267– the latter lending openness and transparency to the
process. Further, Canada could, though it does not, require decision-makers and
commissioners in the human rights system to report directly to all of Parliament versus
the Executive. This approach unnecessarily raises the specter of criticism relating to the
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independence of the human rights system when an open appointment process coupled
with an official act of Parliament would significantly remedy such concerns.

2.7.6 Who Does Not Decide the Remedies? No Indigenous Appointments
The appointment process is of considerable importance, particularly in light of the
wave of Indigenous complaints on their way to the Canadian Human Rights Tribunal.268
While the Stonechild and MJI reports recommend increasing the numbers of Indigenous
police officers, there is no parallel call for appointing Indigenous decision-makers within
the Canadian human rights system. Predictably, the CHRA was amended in 2008, yet
there has yet to be an appointment by the Executive who is Indigenous and steeped in an
understanding of Indigenous collective rights. If changes were made to the Act in 2008
and subsequent Annual Reports of the Commission provide clear numbers as to the
growing volume of Indigenous-based complaints, the Tribunal needs to maintain
legitimacy, which may prove difficult, without a single commissioner being possessed of
expertise to human rights as it relates to Indigenous laws.
Canada’s less than transparent approach to appointments may, however, be part of
a general Canadian trend that leans away from respecting human rights in favour of an
open-season attack.269 Consider the current federal government’s “refusal to admit that
there is any serious discrimination or inequality in Canada”270 or that Canada even has a
colonial history.271 Moreover, the government’s position in reference to the escalating
number of murdered and missing Indigenous women in Canada – which continues to
268
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climb into the thousands – is that the matter is not one of human rights but rather is
resolvable through Canada’s national Economic Action Plan.272 When asked why there is
a steadfast refusal to call a national inquiry into the deaths and disappearances of so many
Indigenous women, then Prime Minister Stephen Harper simply stated “um it, it isn’t
really high on our radar, to be honest.”273 This is the same government responsible for the
appointments of Commissioners to human rights agencies. Could any Indigenous
complainant come to reasonably expect fairness by decisions-makers who are not
reflective of them within a human rights system that is itself seems under assault? Taken
together, these elements do not create the best environment for the Tribunal to use its
broad statutory mandate and remedial powers to close the socio-economic gap; to assume
risk; to demonstrate respect for Indigenous laws; or even to strive to create something
intersocietal. Nonetheless, in accordance with the Caring Society Complaint, human
rights generally were not the only ones being squeezed by the Canadian government.
First Nation children on reserve have been another ongoing target.
2.8 Some Conclusions
In this chapter I have examined the First Nation Child and Family Caring Society and
Assembly of First Nations’ Complaint to the Canadian Human Rights Tribunal and how
it offers opportunity to shift the master narrative by addressing colonialist underpinnings
272
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– along with its sibling, racism274 and assumptions of white supremacy – through an
effective use of remedies. I have cautioned against the Tribunal finding ‘administrative
failings’ on the part of Canada since, as seen in Stonechild, these hold little substantive
value. Such a finding may lead only to a remedy of funding equality. I have posited that
for meaningful resolution, the Tribunal must craft remedies that hold real value in closing
the socio-economic gap by acknowledging Canada’s legal legacy of oppressing
Indigenous Peoples and addressing the systemic issues which give rise to the Complaint
in the first instance – that Indigenous Peoples are not fully people, deserving of dignity. I
have also tried to illustrate that if remedies are to be effective, they must be built upon
Minaadendamowin – respect for Indigenous Peoples, laws, languages, culture, values,
families, children. Respect means something more than a nod. It means making actual
substantive change to the power structure of the legal apparatus and crafting remedies
that support Indigenous Peoples’ decisions on how best to care for and support
Indigenous families and children. I have proposed this might take the form of meaningful
appointments to the Canadian Human Rights Tribunal – not just amending s.67, CHRA.
Minaadendamowin also means, Canada has to become more transparent in relation to
appointments that includes appointees familiar with Indigenous laws.
2.8.1

Returning to the valley

Contrary to former Prime Minister Harper’s statement in Pittsburgh at the
gathering of world leaders, Canada does indeed have a history of colonialism. It was
brutal and violent. It is ongoing. The people of the valley have something to teach us
274
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about how we conduct ourselves when faced with difficult problems, such as the socioeconomic gap between Indigenous and non-Indigenous Canadians. Rather than consider
why they had lost fire and how their own actions may have contributed to or even caused
the problem, the people looked outward and simply took what they believed was
rightfully theirs. They had shifted so fundamentally away from being good that they cast
aside their obligations and responsibilities. They forgot to live with Minaadendamowin.
Likewise, Canada – and every actor on the human rights stage believing
themselves to be doing what is right – might give pause and look inward. Continuing to
ignore the promises set out in the Royal Proclamation of 1763, of international
declarations on human rights and the rights of Indigenous Peoples and other human rights
commitments may only perpetuate our current problems. If the very structure of the legal
system and the human rights sphere is rooted in colonialism and stands upon assumptions
that are wrong in law – such as sovereignty and white supremacy – how might the
Canadian human rights regime effectively construct remedies in the Complaint that
address systemic issues effecting Indigenous Peoples?
Animikii lashed out at being tricked and his lesson of withholding fire undone.
The great bird remembered the original instructions of the people of the valley and sought
a stringent means by which to restore harmony. Closing the gap and reconciling
relationships will be difficult and complicated as well as require a drawing in of
Indigenous laws to give meaningful effect of any remedies. But right now it is only
Indigenous Peoples carrying the burden of the socio-economic gap while Canada
continues to live off the lands and resources. Continuing in this way seems to inevitably
lead to a day when a higher price will be extracted.
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Consider too the continued assumption of sovereignty over Indigenous Peoples
who have never been conquered nor ceded sovereignty to the Crown; the deft avoidance
of naming colonialism though inquiry after inquiry; the steadfast refusal to admit and
fundamentally change colonialist assumptions in law; the turning away from addressing
settler colonialism to occasionally renaming it racism wherein Indigenous Peoples are
also typically ignored275 and contribute to their many entanglements with Canadian law.
It is helpful to recall that Indigenous Peoples once offered shelter to settlers who gained
entry by seeking friendship and peace. Though we know, like the rabbit slipping into
Animikii’s nest, there was another agenda, poignantly articulated by Treaty
Commissioner Morris in 1882 when he stated, “the queen wishes her red children to learn
the cunning of the white man.”276 Cunning indeed. Until the settler population comes to
terms with their original intentions, deception, subsequent obligations, promises and
responsibilities, Indigenous Peoples will continue to be lashed with the lightning strikes
of colonialism.
The boy thought himself doing good work by stealing fire for his people but he
was duplicitous. Similarly, Canada justifies taking Indigenous children and placing them
in residential schools or in an underfunded child welfare system because Indigenous
people need to be civilized in the ways of the west – as though breaking promises and
stealing children is the conduct of the rational and civilized. Recall that the birch was an
ally to the boy as Indigenous Peoples were to the first settlers. Might the story remind us
what results when we take what is not ours? It does not matter how many lies we tell to

275

Ibid.
B. Stonechild, The New Buffalo: The Struggle for Aboriginal Post-Secondary Education in Canada (University of
Manitoba Press: Winnipeg, 2006), at 19.
276

Page 69

justify our actions. What we are really doing is requiring others to bear the scars of an
ongoing deception.
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CHAPTER 3 – GWAYAKWAADIZIWIN (HONESTY):
CHILD AND FAMILY CARING SOCIETY

Sihkooseu & Wesukechak277

S

ihkooseu (weasel) and Wesukechak were once good friends but no
more. A great Chief, who loved and cared for his daughter, sent word
out that the first suitor able to guess the young woman’s secret name

would be wise enough to marry her. Believing the one who first spoke her secret name
would be for her, the young woman agreed. Wesukechak, along with many others,
decided to enter the contest but Wesukechak is not like everyone else and was determined
to win by any means. So, he went to the old net maker, Spider, and asked that he find out
the secret name. Agreeing to help – as friends often do for one another – Spider walked
up a tall tree, spun a long, silken thread and floated down into the camp of the Chief and
his daughter, who were talking about the challenge. In this way, Spider discovered the
young woman’s secret name and hurried off to tell his friend.
But the journey back was long and there was no wind to help Spider travel
quickly. Worried he would be too late; Spider saw Sihkooseu and enlisted his help.
Sihkooseu meant to find Wesukechak and tell him the secret but somewhere along the
way as he ran, Sihkooseu thought things over. He decided he liked the idea of marrying
the young woman himself more than he liked being friends with Wesukechak. So,
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Sihkooseu turned around and ran to the Chief’s camp. Upon arrival Sihkooseu declared
the young woman’s secret name was Forever-and-Ever. Though surprised, the Chief and
his daughter set a date to marry. Sihkooseu was so happy he forgot about his trickery but
soon Spider learned what had happened and told Wesukechak all about it.
Angry, Wesukechak ran to the Chief and his daughter. Learning of the deceit the
Chief and his daughter were furious with Spider for listening; with Wesukechak for
cheating; and with Sihkooseu for his trick. Finding them all at fault, the Chief declared
his daughter unbound and free to choose for herself. She chose none of them. Sihkooseu
heard about the Chief’s anger and that of his daughter but it was Wesukechak’s ire
toward him that frightened him the most. Even now Sihkooseu is afraid of Wesukechak,
which is why he runs, stops, listens and runs again, trying to dodge Wesukechak’s
vengeance.
3.1

Overview
“When...the [Indian] child lives with his parents who are savages; he is
surrounded by savages, and though he may learn to read and write, his
habits and training and mode of thought are Indian. He is simply a savage
who can read and write.”
– Former Prime Minister John A. MacDonald,
(House of Commons Debates, 1883)
In this chapter, I detail the Complaint, which serves to ground this thesis. I then

trace the passage of the Complaint through the Canadian Human Rights Tribunal process
and subsequent judicial review. I seek to demonstrate Canada’s response to the
Complaint was wholly inconsistent with then Prime Minister Harper’s apology on behalf
of Canada for the Indian Residential Schools and serves as another example of Canada’s
profound inability to express honesty in its relationship with Indigenous Peoples. Along
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the way, I also consider the actions of Canada in relation to the Chair of the Tribunal and
Dr. Cindy Blackstock of the FNCFCS. After exploring these doctrinal and extra-doctrinal
happenings, I turn to the ways in which the human rights frame might facilitate or stymie
efforts to pursue Indigenous People’s rights and a return to a system in which First
Nations people raise their children pursuant to their laws and cultural practices.278
Children were so deeply woven into First Nations culture that they quickly became the
centerpiece of colonial expansion through assimilation policies.279 I examine the
importance of the Complaint because the raid on First Nations children continues.280 I
also explore Canada’s policy of denial of rights and dignity when it comes to Indigenous
Peoples as well as the measures by which Canada is prepared to go to deny as seen by its
conduct in response to the Complaint. This chapter examines how room might be made
by the Tribunal for the inclusion of Indigenous laws with respect to a systemic remedial
order aimed at closing the socio-economic gap. I examine the importance of truth and
process as well as the tension between the individual and collective rights of Indigenous
Peoples raised within human rights. Finally, in this chapter I consider what is at stake in
the Complaint – which is more than equality of funding but also Indigenous legal orders
and culture, making the Complaint in some ways precedent setting.

278

Final Report of the Royal Commission on Aboriginal Peoples (Vol. 2), page 982, (RCAP).
The Statement of Apology from then Prime Minister Harper, which he declared in the House of Commons on June,
11, 2008 that the residential school era had a “profoundly negative” impact because:
[i]t removed and isolated children from the influence of their homes, families, traditions and cultures, to
assimilate them into the dominant culture. We now recognize that it was wrong to separate children from the
rich and vibrant cultures and traditions, that created a void in many lives and communities and we apologize
for having done this. We now recognize that, in separating children from their families...and we apologize for
having done this.
280
Report on Equality Rights of Aboriginal People, (2010) Canadian Human Rights Commission, at 3,
http://www.chrc-ccdp.gc.ca/sites/default/files/equality_aboriginal_report.pdf. United Nations Committee on the Rights
of the Child; Concluding Observations: Canada, U.N. Committee on the Rights of the Child, 61st Sess.,
CRC/C/CAN/CO/3-4.
279

Page 73

3.1.1 Attacking Indigenous Laws Through Indian Residential Schools
The Caring Society Complaint creates an opportunity for the Tribunal to not only
equalize funding for child welfare but also narrow the socio-economic gap. The
Complaint is deceptive insofar as it may appear on its surface to be a matter of an alleged
discrimination in funding but it is deeply rooted in Canada’s colonialist past. The
fundamental problem raised by the Complaint is not new nor is it previously unknown to
Canada. In 1966, a confidential departmental report of the now Indigenous and Northern
Affairs Canada, estimated that 75 percent of the children in Residential Schools were
from houses which, by reason of overcrowding and parental neglect or indifference were
unfit residences for school children.281 Though almost forty years ago, by 1966
generations of Indigenous Peoples had already attended Residential Schools, returned to
reserves or urban centres and as is the testament of the Residential School initiative, had
little experience with healthy, productive family life.
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Many were trying to recover

from the abuse inflicted in the schools and were living in the extreme poverty to which
Canada consigned Indigenous Peoples.283 It is a commonly held misconception that First
Nation children are in foster-care to escape physical and sexual abuse. Rather, the
escalating numbers of First Nation children in care continues to climb is driven by
poverty, which is often viewed as bad parenting versus economic status; poor-housing;
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and caregiver substance abuse284 – predictable results from Residential School abuses. In
this way, little has changed since the 1966 department report because Canada has not
changed how it seeks to resolve the real issues.
Canada continues to act as though the problem lies with Indigenous families for
poor parenting rather than acknowledge a key contributing factor is the breaking of
Indigenous families – in the name of civilizing the savages. Canada continually fails to
acknowledge colonialism and the imposition of laws that are not Indigenous as
contributing factors to the ongoing systemic crises, such as First Nation children in care.
The Complaint seeks to address this by asking the Tribunal to order both a remedy for
equal funding and to construct systemic remedies addressing the colonialist
underpinnings that sees so many First Nation children enter the child welfare system in
the first instance. As we shall see through the testimony of Elder Joseph later in this
Chapter, First Nations had systems that care for children and placed them at the center of
the community versus shipping them away.
The Complaint recognizes the legacy of the Indian Residential School policy and
its impacts on the numbers of First Nation children in foster care, through
intergenerational damage, which is explored further in this Chapter. The Complaint is
also concerned with the foreseeability of the intergenerational impacts of the abuses at
Residential School. This foreseeability raises serious questions about why the same
government who created Residential Schools, and later apologized for their role in
causing damage and destruction, also continues to fund First Nation child welfare at a
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rate twenty-two percent lower than what is available on average in the provinces for all
other Canadian children.285

3.1.2 Historical Disadvantage
As demonstrated through various exercises of law and assertions of authority
throughout this thesis, the history and difference in funding, assert the complainants,
necessitates a finding of historical disadvantage.286 Meanwhile, Canada steadfastly denies
the funding level is a problem and any responsibility for redress, leaving the costs to be,
borne by Indigenous Peoples. The underfunding of a system which is currently removing
First Nation children at ten times the rate of removal for all other Canadian children is
both part of and perpetuates the legacy287of Indian Residential Schools across additional
generations of Indigenous families and communities.288 These elements conspire to create
an historical disadvantage being lived out by First Nations children and families in
Canada.
3.2

Nature of the Complaint & Legal Process
3.2.1 Overview
The Complaint before the Tribunal centers on fundamental human rights principles

as well as access to justice for Indigenous Peoples, in particular First Nations children.289
The Complaint brings up old questions about the possibilities for using Canadian law
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towards the liberation of Indigenous Peoples.290

The Complaint is a challenge to

colonialist policy towards Indigenous families and the state’s right to distribute public
monies drawn from the very lands and resources wrongfully taken by the Crown;291 but it
does so in a process with ties to that first colonialist root. If the jurisdiction of Indigenous
Peoples was respected and the as set out by Dr. Blackstock:
[E]quality of their relationships with the Crown were recognized at the
center of political and legal relationships, the dichotomy evident in this
case between recognition of participatory rights through the delegation of
service delivery to First Nations child and family service agencies but not
distributive rights would not persist.292

3.2.2. An Introduction to Potential Models of Remedy Structure
Negotiations rather than a Complaint would provide the better and likely more
comprehensive outcome of addressing the funding discrepancy with respect to both
funding care of First Nation children but also structuring a system of culturally accessible
and relevant child welfare. Both the First Nations Child and Family Caring Society293 and
the Assembly of First Nations294 actively sought to negotiate closing the socio-economic
gap between the lives of First Nation children living on-reserves and all other Canadian
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children.295 For its part, however, Canada has demonstrated no political will to resolve
the problems it has created with respect to First Nation children and families on reserve
or off. Consider the Charlottetown296 and the more recent Kelowna Accords,297 the latter
of which specifically called for unprecedented investments in education and child
welfare, while the former more generally addressed First Nation self-government that
would include child welfare. Still, willingness to engage in these talks has been rare and
usually ends in failure the efforts are real nonetheless. These talks, and failures, form the
backdrop to the Complaint, which alleges Canada provides inadequate funding for First
Nation child and family services programs leading to an adverse impact in child and
family services otherwise available to the Canadian public. The complainants contend
this amounts to discrimination298 within the meaning of section 5, Canada Human Rights
Act (“CHRA”).299 By no means is this complaint alone in alleging discrimination by
295
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Canada against First Nations. The Canadian Human Rights Commission has reported a
surge in human rights complaints filed by Indigenous complainants against Canada and
First Nation governments since the 2010 repeal of section 67, CHRA, from less than
thirty to over three hundred where the number has remained relatively steady.300
3.2.3 Deny, Deny, Deny...
Canada’s legal response to the Complaint has been denial of any responsibility for
the problem. As we have seen in Chapter 2, Canada’s denial is in keeping with settlercolonialism. Denial is consistent with the outcome of the Stonechild Inquiry, which
dismisses hate against Indigenous Peoples as an administrative shortcoming; with
Manitoba’s continued jailing of Indigenous Peoples in jaw-dropping numbers while
ignoring the Manitoba Justice Inquiry Report recommendations; with allowing
Indigenous women and girls to be assaulted, exploited and murdered in astounding
numbers while Canada’s offering in response to the crisis is a federal Economic Action
Plan.301 Canada continues to reject its own data and findings on First Nation child welfare
while steadfastly refusing to acknowledge systemic discrimination exists.

(b) to differentiate adversely in relation to any individual, on a prohibited ground of discrimination.
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3.2.4 Canada’s Trickery and Flawed Logic
While Canada’s main argument is that it merely provides funds and not a service
within the meaning of section 5, CHRA, it continues to argue that the lack of a
comparator group suggested that there was no discrimination. In addition, by way of
response to the initial Complaint, Canada argued the Tribunal should not hear the
Complaint on the merits. Since Canada only funds First Nation child welfare on-reserves
while provinces fund all other child welfare there are no comparably situated Canadian
children. No comparator group, no discrimination and no need to continue to a full
hearing.302 As added measure, no sympathetic Tribunal either.
Further disrupting the process and calling into question the appointments of
Tribunal representatives, as explored in Chapter 2, Canada replaced the original Tribunal
chair.303 . This was illustrative of Canada’s mounting disdain against Indigenous Peoples
and, as set out in this Chapter, the representative who filed the Complaint.304 Within days
of assuming control of the Tribunal and without meeting with the parties, the new chair,
Chotalia, vacated all hearing dates.305 Canada followed with an unsuccessful motion
seeking to strike the Complaint.306
Overall, Canada vigorously resists that substantive funding equality is owed to
First Nations people living on reserve. By way of example, furthering a lack of regard for
systemic equality, Canada brought an application arguing the Tribunal has no
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jurisdiction307 (though interestingly when the Chair vacated hearing dates a few weeks
earlier, jurisdiction was not an issue). Finally, in March 2011 – just over four years after
the complaint was filed in 2007 – Chair Chotalia dismissed the matter.308 The Tribunal
found merit in Canada’s position that there cannot be discrimination if there is no
comparator group and therefore Canada’s funding could not be discriminatory. 309
The comparator group argument raised by Canada rests on a terribly flawed
premise. If followed to conclusion and applied to the hundreds of outstanding human
rights complaints filed since 2010, First Nation people living on-reserve who identify
discrimination in the difference between their access to services or the level at which
those services are funded when compared to other Canadians, would be unable to
successfully make out a discrimination complaint, because of a lack of a comparator
group. Following Canada’s logic, access to human rights will be unavailable to
Indigenous Peoples on many occasions in relation to complaints of discrimination related
to services of the federal government. This is particularly so because First Nations are a
federal responsibility under section 91(24), Constitution Act, 1867, while many social
services and programs fall within the provinces 92(13) power. Therefore, as the provinces
are not responsible for Indians and lands reserved for Indians, a comparator group for
Canada’s delivery of a program or service for Indians or on lands reserved for Indians is
not possible.
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3.2.5 Let’s Try It Again and Get This Right
On judicial review, different principles prevailed. On April 18, 2012 Justice
Mactavish310 rendered her 107-page311 decision in favour of the Complainants, which
included the Canadian Human Rights Commission, by setting aside Chair Chotalia’s
dismissal of the complaint and ordering a newly constituted panel to hear the matter.
Canada argued the Tribunal did not dismiss the matter “summarily” but rather on the
basis of a hearing on the comparator group issue.312 On the question of whether the
CHRA even permits the Tribunal “to decide an issue that could determine the outcome of
a case before embarking on a full hearing on the merits,”313 Mactavish, J., held that the
Tribunal would be able to substantively conclude issues in the Caring Society complaint
without hearing all of the evidence on every issue raised.314 It must, however, be correct
in law, and the Tribunal’s conclusion that there was no comparator group hence, no basis
for a discrimination complaint was not correct in law. Chair Chotalia concluded the
repeal of s.67 of the CHRA had no relevance to the Caring Society complaint because
“the amendment merely subjected the Government of Canada and First Nations to the
prohibitions against discrimination on prescribed grounds in their provision of services to
Indigenous persons.”315 Subsequently, the Tribunal concluded there was no
differentiation and adverse impact in the provision of services by Canada to First Nation
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children on-reserves.316 In contrast, Justice Mactavish stated the CHRA is quasiconstitutional and as such the Tribunal is mandated to “give effect to the fundamental
Canadian value of equality.”317 Moreover, human rights complaints are often “the final
refuge of the disadvantaged and the disenfranchised.”318 This includes Indigenous
Peoples in Canada. Given these awesome responsibilities, the Tribunal’s decision on the
comparator group question was “unreasonable as it flies in the face of the scheme and
purpose of the Act, and leads to patently absurd results that could not have been intended
by Parliament.”319
Mactavish J., found the Tribunal’s conduct on dismissing the complaint based on
Canada’s ‘lack of a comparator group’ argument without hearing the merits to be
unfounded and the Tribunal had compounded the error by failing to provide reasons for
its ruling. In addition, Mactavish J., pointed out that in fact there was evidence available
that would support comparisons but the Tribunal failed to consider the significance of
Canada’s own adoption of provincial child welfare standards through both its First Nation
child welfare programming manual (“manual”) and funding policies, such as Directive
20-1.320 The combination of the manual, policies and content of Director 20-1 – which,
among other things, establishes funding amounts – collude to demonstrate Canada did not
merely invent child welfare standards for First Nation children on reserve but rather had
built the system based on Canadian children subject to provincial programs and services.
Therefore, though a comparator is not required, Canada’s consideration of other
Canadian children in provincial child welfare regimes would have sufficed.
316
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Still unwilling to proceed on the merits, Canada appealed Justice Mactavish’s
ruling. In a 14-page decision, the Federal Court of Appeal unanimously endorsed
Mactavish’s ruling.321 The whole matter was returned to the Tribunal for a full hearing.
3.2.6 Retaliation and Trickery for Bearing Witness
Even after the benefit of the Federal Court ruling and the decision on appeal,
Canada remained aggressive about finding ways to undermine the very access to human
rights processes it provided to Indigenous Peoples with its 2008 amendments to the
CHRA. In December 2009, the First Nation Child and Family Caring Society of Canada
sought to amend its Complaint against Canada to include an additional complaint of
retaliation under section 14.1, CHRA against Dr. Blackstock, who was instrumental in
bringing the Complaint.322 The Caring Society alleged that shortly after the initial
complaint against Canada in 2007, AANDC officials set about to bar her from meetings
with Canadian officials and Indigenous leadership. Prior to the Caring Society’s
complaint, Canada itself had sought Dr. Blackstock’s expertise on child welfare issues.323
The Caring Society further alleged that Canada’s conduct prevented Dr. Blackstock from
providing services to child welfare agencies seeking her expertise.324 Internal government
emails Indian and Northern Affairs Canada (INAC) and the Department of Justice
substantiated the claim that they colluded to monitor Dr. Blackstock’s private Facebook
page and Twitter account in an effort to discover “other motives” for filing the initial
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Complaint.325 In October 2012, the Tribunal allowed the amendment of the original
Complaint, saying any other decision would “permit the respondent [the Attorney
General of Canada] to engage in retaliation against representatives of charitable
organizations that have filed complaints on behalf of victims.”326
The evidence ultimately supported the retaliation component, for which the
Tribunal awarded the maximum penalty of $20,000 in favour of the Caring Society327 for
“pain and suffering as well as for willful and reckless misconduct.”328 Though
disappointing the Tribunal did not find a broader problem within the government that
would allow for such retaliation against Dr. Blackstock, when it comes to a finding on the
merits of the Complaint, there remains a lot at stake for how the Tribunal may craft
effective systemic remedies.
3.2.7 Making Room in Canada’s Laws for Indigenous Peoples to Bring
Challenges
Canada amended the CHRA in 2008 with the stated intent of making domestic
human rights accessible to Indigenous Peoples that are already enjoyed by nonIndigenous Canadians. In other words, making more room for Indigenous Peoples to
access Canada’s laws. Yet when the first complaint makes its way through the human
rights system, as we have seen, Canada’s response is denial. The Caring Society
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complaint filed “on behalf of all First Nations children who want the same opportunity to
live safely in their family homes as other children.” 329 In spite of Canada’s practice of
denial, the Complaint was heard by a newly constituted Tribunal panel starting February
25, 2013 and concluding after thirteen weeks of hearing dates in October of 2014. But as
previously stated, this Complaint is not only about equality of funding but also creating
effective systemic remedies and making room for Indigenous laws.
The very structure of courts and tribunals and their adversarial nature raises
concerns of participation by Indigenous Peoples and outcomes330 even when the subject
matter is fundamentally important and relevant to Indigenous Peoples themselves. For
example, the experience of colonial violence committed by state officials, such as with
the Indian Residential Schools, is part of the collective psyche shared by Indigenous
Peoples.331 Could Indigenous Peoples reasonably expect to have their grievances related
to Residential Schools heard in a process that is culturally-relevant and thereby more
meaningful than a structure that further imposes colonial rule?
Such structure concerns were illustrated more broadly in the unfolding of
Canada’s Truth and Reconciliation Commission of Canada (“TRC”).332 The TRC process
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was intended to be open and available to Indigenous Peoples. The commission travelled
to the places more easily accessed by witnesses, and created a physical circular structure
more in keeping with many Indigenous processes than the traditional courtroom setup. As
this process was ongoing, the Crown’s simultaneous aggression towards the Complaint
was egregious. Canada could have – in the spirit of truth and reconciliation – agreed to
resolve the Complaint by providing non-discriminatory levels of funding, or better yet
view the Complaint as a chance to address historical wrongs by making room for First
Nations children’s access to culturally relevant services.333
The TRC arose out of the Indian Residential School era, as a public
acknowledgment of Canada’s legacy of stealing Indigenous children and the continued
impacts on the wellbeing of former students, their families and their communities. The
TRC seeks truth, like the Canadian Human Rights Tribunal, but does so through a
structure intended to be more user-friendly, in part by developing procedures less tightly
bound up in the ‘truth-seeking’ structure of the colonial state. 334
Internationally, Truth and Reconciliation commissions are often found in
transitional societies recovering from a national trauma typically brought on by atrocities
of civil war, mass violence, dictatorships and/or genocide such as in post-apartheid
Republic of South Africa.335 Canada’s TRC, like other such commissions, asserts that
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how Canadians learn about these injustices is as important as learning truths about what
happened.336
In Unsettling the Settler,337 Paulette Regan writes that Canada might learn
something about using truth and reconciliation commissions through looking at other
nations such as South Africa and Peru. For example, insofar as commissions are a
structure of western legal regimes and not Indigenous ones, the process will inherently
hold western values. That stated, the TRC worked to ensure the hearings were structured
around Indigenous understandings of truth-telling. There is a lesson for the Tribunal here
in both expanding a mandate to its fullest and working within an existing legal model –
such as a truth and reconciliation commission – to find a way out of the status quo and
address systemic problems, even with the process itself.
3.3

Human Rights, Indigenous Rights and Equality: Strategic Choices
3.3.1 Individuals & the Collective
The Complaint was brought within Canada’s human rights regime and provides

opportunity for the Tribunal to consider Indigenous laws when creating systemic
remedies. If the Tribunal wants to narrow the socio-economic gap, it should ensure space
for and rely on Indigenous means of protecting children. Withis the sphere of universal
human rights, emphasis is on the western concept of rule of law and the assertion of
equality between individuals338 versus the collective rights of Indigenous Peoples,
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including their potential right to be governed by Indigenous legal orders.339 Individual
rights hold promise for the individual when used as a political maneuver against state
action. In Taking Rights Seriously, Dworkin argues, individuals “have rights when, for
some reason, a collective goal is not a sufficient justification for denying them what they
wish, as individuals, to have or to do, or not a sufficient justification for imposing some
loss or injury.”340
Individual rights apply to and are useful for Indigenous people, but must not
always subordinate collective rights, in particular the group “right to cultural
protection”.341 The tension between the individual and collective rights of Indigenous
Peoples can be seen in the context of Indigenous laws addressing child welfare
protection.
3.3.2 Finding Space for Indigenous Laws in Seeking to Remedy Loss
As we shall see, the intergenerational complexities attributed to Indian Residential
Schools contribute significantly to the Complaint being about more than just
discrimination in funding. The impacts of such a vicious act of taking children damaged
families, communities and the entire country. Taking a child is not just about the child.
Elder Robert Joseph342 testified before the Tribunal in the Complaint to explain the
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importance of children and the collective among his people, the Kwakwaka’wakw, by
describing the Heiltsu gula – the “Enough Time Has Passed” ceremony.343 When a child
is born to the Kwakwaka’wakw, they are thought to be deciding whether to stay in the
mortal world or return to the spirit world.344 This hovering takes some time. The
Kwakwaka’wakw tempt the newborns to stay by showering them with love.345 Should a
child remain after ten months, the Heiltsu gula is performed.346 It is a colossal event at
which the entire village and many guests attend to acknowledge the child’s permanence.
Held in a Gukwdzi (“Bighouse”), the ceremony illustrates the sacredness of the family’s
bond to the child and is a transformative moment in a child’s life. Before witnesses the
family affirms they will do all they can to ensure the child will live a good life, be cared
for and kept safe.347
During the Heiltsu gula, women step forward declaring their commitment to
mentor the child in the meaning of life among the people, and most importantly show the
child what love means.348 The Keepers of the Chants sing, drawing in the people’s
ancestors and creating sanctuary in the Gukwdzi.349 A speaker rises conveying of the
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importance of the gathering.350 Parents step out from behind a screen (a metaphorical
barrier between spirit and mortal worlds), cradling their child and leading extended
family into the Gukwdzi.351 Medicine people follow with an abalone shell containing
sacred medicine purifying the Gukwdzi and all those within.352 A matriarch snips a locket
of hair from the child and singes it in the shell with the medicines further signifying the
sacredness of children.353
Nearing the end of the Heiltsu gula a vase is filled with, kwa-lasta (“life-giving
water”), in which women bathe the child.354 Okra is smudged to on the faces of the child
and all those inside the Gukwdzi as an invitation to become part of the child’s life,
thereby marking the beginning of the responsibilities of the many helpers, guardians and
mentors who have committed to care and provide for the child throughout his or her
life.355 Armlets and wristlets are placed on the child signifying protection from harm.356
Young men step forward and offer mentorship, committing to remain part of the child’s
life forever.357 Songs are sung.358 The child and all of the people are bound.359 The
Heiltsu gula is complete.360 All this care is taken, all of this thoughtfulness considered, all
this participation is necessary for the singular purpose of binding the child to family; to
people; to place. The Heiltsu gula is reflective of the Kwakwaka’wakw’s beliefs that
children are central to the universe.361
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Placing the Heiltsu gula in juxtaposition with the experience of residential
schooling, wherein children underwent an immediate, violent and brutal transition from
being at the centre of the universe, to non-entities where they no longer carried a name
but were assigned numbers.362 Children were not valued for who they were, but rather
were brutally transformed towards a colonialist end.363 First Nation children were stolen
and “one of the greatest tragedies…was that the children never experienced love; [it] was
simply absent in their lives for a long time.”364 The children and grandchildren of
Residential School students are now finding their way into foster care in ever increasing
numbers. As we have seen with the Indian Act, the policy of removing children to Indian
Residential Schools was not the only racist and discriminatory act by Canada against
Indigenous Peoples. The Indian Residential Schools policy stole children, broke families;
and attacked Indigenous languages, cultures and legal orders that if left undisturbed
created binding agreements among families and communities, compacts and lawful
relationships.
Elder Joseph’s testimony stands as evidence to what might be restored if the
Tribunal’s remedies also seek to address the very system that allowed for the
Kwakwaka’wakw’s children, among other Indigenous Peoples’, to be taken in the first
instance. On a more systemic level, an order might be considered that provides
sustainable funding for Indigenous communities to give effect to child welfare laws such
as those found within the Heiltsu gula ceremony. Restoring the health and socioeconomic status of communities leads to healthier more functional homes and families.
Stronger communities and families mean fewer children in child welfare.
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3.4

What is at Stake in this Complaint?
3.4.1 Addressing Intergenerational Trauma
As set out earlier, the Complaint appears to be a matter of discrimination in

relation to the provision of a federal service – the provision of child welfare funding – but
it is also about the ugly colonialism in Canada’s past and present. Indian Residential
Schools set in motion a cycle of trauma that Indigenous Peoples in Canada continue to
experience,365 insofar as it set out to “cut the artery of culture”366 of Indigenous Peoples.
Indeed, the legal and archival records demonstrate a traumatic alteration of community
and family bonds for Indigenous Peoples.367 Overtime the Schools were highly successful
at loosening the bonds between parent and child; extended family; community; people;
and place.368 This untying translated into loss of Indigenous languages, teachings and
learning of Indigenous legal orders,369 as well as a legacy of alcohol and drug abuse
problems, depression, dependency, isolation, suicide, homelessness, sexual abuse and
violence.370
The trauma experienced by First Nation children in the Indian Residential Schools
has led to elevated incidents of depression and suicide, which has been transmitted down
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to subsequent generations of Indigenous Peoples who had at least one parent attend an
Indian Residential School.371 By preventing First Nation children from being raised
within families who once made lifelong commitments to a child, such as we have seen in
the Heiltsu gula, and substituting a foreign institution, former students had limited
exposure to parental modeling and when they became parents themselves repeatedly
struggled.372 Subsequently, unstable households with lower levels of education for both
the former students and their children are often the results.373 This cycle continues today
in that there is a persistent white supremacist presumption that First Nations people are
naturally bad parents374 – rather than people struggling with Canadian government
sponsored infliction of severe pain – leading their children to be taken into foster care.375
The effects of Indian Residential Schools are long-term. Indigenous Peoples “with greater
childhood adversity were at greater risk for intimate partner violence, both being a victim
and perpetrating intimate partner violence.”376 Further, such childhood trauma is also
associated with impaired worker performance so that those with higher childhood trauma
have more missed days at work and lower performance, which in turn leads to
socioeconomic challenges.377 In addition to depression, perception of discrimination by
former students and their families is a further stressor that can re-traumatize or trigger
episodes of violence, depression or encourage substance abuse.378
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collude to a long-term, devastating impact on Indigenous families and communities who
suffer from higher levels of mental and physical health complications well into adulthood
and transmit the challenges onto the next generation. These same traumas are seen today
in First Nation children in care.379
Something has got to give if Canada is going to be a safer place for Indigenous
women to live and for children to be raised by their own families – not the state. We
know what that legacy looks like. That stated, a considerable dose of skepticism remains
on the part of many Indigenous Peoples when it comes to Canada’s ability to pivot on its
colonial past and set a course for a more conciliatory future.380 Might room be made for
Indigenous legal orders in relation to children and family structures? If one of the major
contributing factors to large numbers of First Nation children in care relates to Canada’s
imposition of its laws without regard for Indigenous legal orders, such as those found
within the Heiltsu gula, is the Tribunal able to construct remedies that makes room for
such laws? Can the Tribunal create systemic remedies that allows for Indigenous Peoples
to reestablish their own child welfare services without Canada’s further interventions?
Reasonable doubt remains given the ongoing penchant for decision-making within
Canada’s legal system that supports the status quo.
3.4.2 Precedent Setting
The Complaint is the first of many waiting to proceed through the system and is
“a major test of the extent to which Indigenous Peoples living on reserves can use the
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Canadian Human Rights Act to bring about real, tangible change in their
communities”;381 thereby escalating the significance of the ultimate decision of the
Tribunal and the outcome of an inevitable judicial review by the Courts. As discussed,
there is a lot at stake and the issues are complicated. The number of complaints is rising
and long-outstanding issues – such as underfunded on-reserve education, access to safe
drinking water, and a right to housing – all await their turn to be heard.382 The number of
waiting complaints and the continued widening of the socio-economic gap centrally
places the Tribunal as an agent of change making its approach to systemic orders all the
more considerable.
3.5

Some Conclusions
In this chapter, I have tried to describe the difficulties of bringing a challenge,

which at its height, aims at decolonization, through a structure imposed and governed by
the rules and traditions of the colonial state. I described the Complaint and the road it
travelled from the Tribunal in the first instance to judicial review and appeal, as well as
Canada’s retaliatory conduct against Dr. Blackstock for bringing the Complaint. I have
highlighted Canada’s vigorous effort to prevent a hearing on the merits and the reversal
of the Tribunal’s dismissal by the courts. I have considered the ways in which the
Tribunal process itself exists in conflict with many Indigenous traditions with respect to
truth telling and adjudication, before turning to concerns about the clash of individually
based human rights under the CHRA and the collective rights of Indigenous Peoples, such
as those in UNDRIP. Finally, I have attempted to illustrate the reasons that Indigenous
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Peoples should accept the risks and contradictions inherent in the bringing of this
complaint, in this venue. I have also set out that room should be made for Indigenous
legal orders, which structure the coexistence of collective and individuals differently
from the mainstream and includes how child welfare could be reestablished based on the
collective responsibilities of a community.
Consider fundamentally that when Indigenous Peoples are able to “gain influence
over the central institutions in their communities – the schools, the justice system, the
child welfare system – Indian and Métis people have already demonstrated that they can
repair the damage caused by centuries of racism and neglect.”383 No system or idea is
perfect. But Canada’s continued violence against Indigenous Peoples and their children is
the incredibly damaging and colonialism a fundamentally flawed and violent system.
Though Indigenous Peoples’ own legal orders may also not be perfect they were created
by and for Indigenous Peoples while Canada’s master narrative continues to leave deep
scars on Indigenous Peoples.
That

Grandfather

of

Gwayakwaadiziwin

can

be

difficult.

Sometimes

Gwayakwaadiziwin means good people might feel uncomfortable but discomfort does
not make good people bad. Contrarily, it makes good people better. Gwayakwaadiziwin
may bring the Tribunal around to constructing meaningful systemic remedies if there are
first admissions and acceptance that the Tribunal’s structure is part of a colonialist root
that thrives on maintaining the status quo in relation to the socio-economic gap between
Indigenous and non-Indigenous Canadians.
The story of Wesukechak and Sihkooseu instructs us on many elements relating to
Gwayakwaadiziwin. Not a single character in the story is honest. Everyone seeks
383
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personal enrichment by either keeping secrets or telling them. In the same way
Wesukechak tries to win a contest through deception for his own cause, so too does
Canada perpetuate a colonial narrative that is simply untrue in order to maintain control
of lands and resources. Colonialist assumptions about culture and race allow the country
to sustain the great lie that Indigenous Peoples are in need of civilization; thereby
justifying continued state-sanctioned removal of children from families and communities,
which is then underfunded – just like Indian Residential Schools.
Does Spider’s decision to spy for his friend echo the retaliation portion of the
complaint brought against Canada for spying on Dr. Blackstock as a means to discredit
the complaint itself? Ultimately the retaliation complaint was substantiated and like
Spider brought about some trouble for Canada – though the Tribunal sought only to
sanction with a penalty of fines not remedies that might address the systemic nature of a
structure that allows for such spying in the first instance. But Spider’s espionage also
calls into question the use of power and police services that do favours for friends.384
Does not the former Prime Minister’s apology for the era of residential schools (and the
school programs themselves); Canada’s refusal to entrench UNDRIP into Canada’s laws;
a lack of national outrage at the numbers of murder and missing women; and the
country’s ongoing failure to address the gap between the quality of life of Indigenous and
non-Indigenous Peoples in Canada all conspire – like Sihkooseu and Spider – to claim a
prize unfairly won through trickery and deceit? The apology certainly speaks to the deceit
of Canada saying sorry while simultaneously continuing policies that perpetuate harm.
The story also reminds us of the importance of being able to choose for ones’ self. We
might then find that Indigenous communities should be left to choose the most effective
384
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child welfare services for themselves. Perhaps the Tribunal, like the Chief, will get angry
enough to declare all bets are off when it comes to the wholesale of First Nation children.
Maybe then the Tribunal will find that current levels of funding for First Nation children
in care, along with a lack of accessible culturally-relevant child welfare and family
services, is discriminatory. Maybe the Tribunal will see the Complaint is part of a larger
narrative meant to maintain the vast socio-economic gap. Perhaps the Tribunal, like the
Chief, will be so affronted at the trickery that it too will declare Indigenous Peoples free
to choose for themselves how to best care for and protect the community’s own children;
how to structure family; how to bind children to family; people; and place.
Enough time has passed.
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CHAPTER 4 – AAKODE’EWIN (BRAVERY):
DISCRIMINATION & REMEDY CONSIDERATIONS

Coyote & Old Woman of the Sea385

I

n the time when the animals were preparing for the people to come there
was an Old Woman who came from the ocean. Her long hair was made of
kelp and her face and body shifted and moved as though made from water.

Her cloak was made of dead fish and fastened together with crab claws. All of the
animals were frightened of her for too many times she had unleashed her cruel streak
upon them, taking baby birds who hopped too close to the waves, pulling down little
seals into the murky depths, slipping her hair around small fish and squeezing them tight.
One day, Coyote found himself padding along a soft sandy beach and came upon
a long line of animals meandering this way and that. He approached his brother, Bear,
and asked what was happening. Bear said none of the animals wanted to stand in line but
the Old Woman held them in place with her power. Curious, Coyote trotted to the front
and watched as the Old Woman tied the animals one by one onto a cradleboard and threw
them out into the sea shouting they must go forever. After some time the board would
float back with nothing but a few bones on it.
Coyote was horrified. He desperately wanted to run away.
But did not want to leave the other animals to their fate and he knew when the
people came they would not be able to live long with such a mean being. So he began to
pace back and forth, back and forth (as Coyotes often do), while he used one of his gifts
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from the Creator, imagination. You see, in another time, in an earlier story when Coyote
got his name, the Creator gifted Coyote with both imagination and the power to return to
life. After pacing for a while, Coyote hatched a plan.
He ran to the head of the line and stood in front of everyone else where he
employed another of his skills – bragging. Coyote very loudly told the Old Woman that
anyone can go out to sea on a board and return alive. It was easy, he said. He said that if
he can do it so could the Old Woman. Well, the Old Woman was very proud and would
not be bested by Coyote so she agreed to Coyote’s dare.
The Old Woman strapped Coyote to the board and sent him out. All of the
animals in line knew that this was their only chance to live so they raised up their voices
together and shouted for Coyote to come back. Then they waited.
They waited some more. There was no sight of Coyote or the board, only foamy
waves crashing on the shore.
After more time passed, the animals started to laugh. Coyote had used his power
to return to life and came surfing back to shore on the cradleboard. The Old Woman was
tied to the board, thrown out to sea and all of the animals shouted for her to never come
back and she never did.
Grass Dancers386
At a powwow,387 there are always dancers.388 Dressed in full regalia389 and
moving in large numbers, it is a spectacular sight that is unparalleled. The order in which
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the various styles of dancers enter the powwow ring is always the same. The men who
grass dance come in first. Why? Settlers sometimes perceive this as sexist. This reaction
is indicative of cultural arrogance and a continued unwillingness to consider the
possibility that Indigenous cultures, laws and practices may actually offer a positive
contribution to Canadian society.
Returning to our powwow, closer observation of the movements of grass dancers’
feet reveals they are at once certain and light – like those of a good hunter who is able to
move silently. The colourful ribbons and yarn on their regalia is reflective of many kinds
of grasses that fill forests, fields and meadows. As the men dance, the regalia moves in a
way that mimics blowing grasses. The role of the grass dancer is essential – like that of a
worthy diplomat – to coax the grasses into lying down, in order for the people to come
together. These dancers are asked move sure footedly but gently so that the grass beneath
their feet bends but does not break. In this way, when the powwow is over, when all of
the dances have been danced, when the sounds of the drum have faded, when the songs
have been sung, when the gathering dwindles and the people leave, the grasses will
stretch themselves awake again. Grass dancers are sent in first because they make room
for the rest to follow.

Musical (1974), 123-137; M. Mattern, "The Powwow as a Public Arena for Negotiating Unity and Diversity in
American Indian Life," American Indian Culture and Research Journal 20.4 (1996), 183-201.
388
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4.1

Overview
Like numbers and law, remedies matter.390 In this Chapter I argue that when it

comes to crafting remedies intended to close the socio-economic gap between Indigenous
and non-Indigenous Canadians the complications multiply. The purpose of remedies in
relation to human rights is multifold – punitive, compensatory, deterrent, restorative –391
and may take both monetary and non-monetary forms.392 In this Chapter I will argue that
proper and well-considered remedies in the Complaint would embrace both reparation for
the alleged discrimination at issue and systemic measures intended to preclude and
minimize future discrimination.393 I argue here that remedies should include respect for
and engagement with Indigenous legal orders, such as those found in the Heitsl gula for
example, will not necessarily eliminate all of the problems associated with the current
child welfare crisis. They could, however, at least begin to alter the power imbalance that
sees Indigenous Peoples’ children taken away from families already broken from the
Indian Residential School legacy. This Chapter explores the premise that not only should
remedies address the Complaint but also the very system that allowed the Complaint to
arise. How might the Human Rights Tribunal make room in the construction of systemic
remedies in the Complaint for Indigenous Peoples and their laws?
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4.2

Human Rights: A Universal Idea?
4.2.1 Individual vs. Collective forms of Rights
Over the past century or so, the turn to individual rights in Western law has been

profound,394 such as the development of a vast body of common law; the Charter of
Rights and Freedoms;395 the Canadian Human Rights Act;396 the Employment Equity Act;
397

the Canada Labour Code;398 and the like, supporting individual rights with a human

rights emphasis.399 The focus on individual rights has gone along with very little attention
to Indigenous Peoples, let alone indigenous legal cultures.400 But what happens when
individual rights clash with cultures sharing the same space, cultures that may place
collective conceptions of rights at the center of their legal orders?

394

R. Dworkin, Taking Rights Seriously (Cambridge: Harvard University Press, 1978). Among other things, Dworkin
asserts a functionalist account of rights that essentially holds the distinctive element about rights generally is that they
function as a trump card when played against collective values, goals and ideals. As such, rights are carried by the
individual so as to distinguish them from collective rights as per Y. Dinstein, “Collective Human Rights of Peoples and
Minorities,”International and Comparative Law Quarterly, 25(01), (1976) 102-120.
395
The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11.
396
Canadian Human Rights Act, R.S.C. 1985, c H-6.
397
Employment Equity Act, S.C 1995, c 44.
398
Canada Labour Code, R.S.C. 1985, c L-2.
399
J. L. Coleman contends in The Practice of Principle, (Oxford: Oxford University Press, 2001), that from a legal
positivist’s perspective the only rights that exist are those that are enforceable and exist by virtue of legislation,
common law, etc. That stated, there is a spectrum among legal positivists that allows on one end ‘inclusive legal
positivists’ for morality to be a condition of legality while on the other end, J. Raz, in "Legal Positivism and the
Sources of Law," Arguing About Law (2013), 117, posits ‘exclusive legal positivists’ offer no allowance for morality in
law. In my view, whether a positivist (exclusive or inclusive, Dworkinian, natural lawyers, etc.), all accept the
foundational tenant that law is based on individual rights and argue among themselves as to how such matters should
be determined.
400
R. v. Willocks (1995), 22 O.R. (3d) 552 (S.C.J.) alleged a provincially funded criminal diversion program aimed
specifically at Aboriginal offenders contravened s. 15 of the Canadian Charter of Rights and Freedoms, Part I of the
Constitution Act, 1982; Campbell v. British Columbia (A.G.) 2000 BCSC 1123, 189 D.L.R. (4th) 333 (B.C.S.C.)
(Campbell), challenged the constitutional validity of the Nisga’a Treaty; R v. Huovinen, 2000 BCCA 427, 188 D.L.R.
(4th) 28, challenged preferential access to the fishery afforded to holders of Aboriginal community fishing licenses
under the British Columbia Fishery Regulations; R. v. Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483 claimed that
Aboriginal community fishing licenses infringe s. 15 of the Charter; Wahgoshig First Nation v. Ontario, 2011 ONSC
7708, 108 O.R. (3d) 647, leave to appeal granted 2012 ONSC 2323, 112 O.R. (3d) 782 (Div. Ct.), appeal dismissed as
moot 2013 ONSC 632 (Div. Ct.), challenged provincial delegation to mining company of procedural aspects of duty to
consult; Moulton Contracting Ltd. v. British Columbia, 2013 BSCS 2348 (Moulton), rev’d 2015 BCCA 89 (Moulton
(C.A.)), a corporation claimed damages against Crown for failure to fulfill duty to consult defendant First Nation and
for failure to warn of possible blockade, where the Crown ultimately provided a settlement payment to the private
corporation for damages while paying nothing to the Aboriginal families whose livelihood was disrupted as a result of
Moulton’s harvesting activities.
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4.2.2 Human Rights & Cultural Contentions
In his article, “The Attack on Human Rights”,401 Michael Ignatieff argues there
are three archetypes at issue in the ongoing human rights/cultural contention, namely:
Islam, East Asia and the West itself.402 Ignatieff posits universality of human rights
discourse in the West relies on the separation of church and state, which denotes a
sovereign, independent individual in opposition to Islam’s structure.403 The “Asia model”
(as Ignatieff refers to it), challenges the idea of universal human rights insofar as the
region’s relative economic success allows for the assertion that community and family
rank ahead of individual rights, democracy and individual freedoms.404 Finally, within the
West itself, Ignatieff suggests human rights are often seen as a Western construct of
limited applicability.405
Ignatieff primarily focuses his analysis on states. As such, an Indigenous model is
not contemplated. Though the state analysis provides a high level view it forecloses
possibilities of Indigenous contributions to human rights discussions insofar as the West
too often considers Indigenous Peoples conquered. This may be evidence human rights
are “a Western construct of limited applicability”406 by perpetuating the colonialist
master narrative and sets up a framework where Indigenous Peoples engage in human
rights discourse against the state and less so within their own nations. This may be why
increasingly Indigenous Peoples are embracing a worldwide expansion of a “human
401
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rights culture”407 and are arguing for rights ranging from property rights,408 customary
land tenure409 to water rights410 with some success while diverting less attention to a
human rights discourse within Indigenous cultures – though such undertakings may also
be useful to resolving disputes within Indigenous cultures. Might Ignatieff’s noninclusion of Indigenous Peoples as an influence in human rights be reflective of my
earlier concerns that the system itself is not capable of seeing its own role in ongoing
colonization and continues to find ways to construct and absence of Indigenous legal
orders in spite of evidence Indigenous Peoples globally are entering into the human rights
arena?
Ignatieff – working with the views of Adamantia Pollis and Peter Schwab –
describes the idea of human rights as a “twentieth-century fiction dependent on the rights
traditions of the United States, the United Kingdom and France and therefore
inapplicable in cultures that do not share this historical matrix of liberal individualism.”
411

This idea finds grounding in the theory of cultural normative relativism412 most
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versions of which become “practically unintelligible to Western philosophers,”413 as they
suggest:
What is right or good for one individual or society is not right or good for another,
even if the situations involved are similar, meaning not merely that what is
thought right or good by one is not thought right or good by another (this is just
descriptive relativism over again), but what is really right or good in the one case
is no so in another.414
This is because “Western philosophers presume that the concept of morality makes no
sense unless it is universally applicable.”415 Such a presumption only assists in validating
the position of critics that human rights is the West’s modern-day exercise of its imperial
past and ongoing insatiable quest for dominance, power and control of the entire
world.416 In his analysis of the internal challenges to the notion of global human rights
Ignatieff concludes that with a pluralistic world, changes are coming to human rights and
that the main contribution human rights may make to historical human development is
relegating the hierarchical ordering of civilizations and cultures into the past.417
If Ignatieff is correct about the coming change, if Western law and philosophy is
open to the richness and deeper nuance in the theory of cultural normative relativism
perhaps we will be able to find our way to meaningful access to human rights and
remedies for Indigenous Peoples. The coming ‘leveling out of cultures’ must include the
Western mainstream recognizing its own status as a culture amongst others. This would
also entail Canada’s recognition of the way white supremacy has influenced Canada’s
responses to Indigenous Peoples, including the taking of Indigenous children into
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Residential Schools and now child welfare. Perhaps these changes Ignatieff forecasts
will make room in human rights discourse for the inclusion of other legal orders, such as
those of Indigenous Peoples, and openly recognize that in Canada’s situation (at least) the
human rights regime continues to draw benefit from ongoing colonialism.
Operationally, this may look something like the powwow dance rings, in which
the grass dancers are sent in first to coax the grasses into bending but not breaking.
Relinquishing the premise that human rights are universal, allows room for other cultural
values to enter the ring and produce something new, something neither entirely Western
nor Islamic nor Asian nor Indigenous but something intersocietal.418 Alternatively,
failing to release a tight grip on the idea of universal human rights will continue to
provide nourishment to critics who see human rights as the West’s advancement of
imperialism.

4.3

Human Rights & Indigenous Legal Orders
4.3.1 Value of Indigenous Laws in Systemic Remedies
All victims of gross violations of human rights and fundamental freedoms should
be entitled to restitution, a fair and just compensation and the means for as full a
rehabilitation as possible for any damage suffered by such victims, either
individually or collectively.419
Indigenous legal orders are too often neither understood nor included within the

human rights sphere. Systemic remedies in the Complaint should address the systemic

418

B. Slattery, "The Generative Structure of Aboriginal Rights," Supreme Court Law Review 38, 2d (2007), 595-628.
Review of Further Developments in Fields with which the Sub-Commission has Been Concerned: Study Concerning
the Rights of Restitution, Compensation and Rehabilitation for Victims of Gross Violations of Human Rights and
Fundamental Freedoms: Preliminary Report Submitted to Mr. Theo van Boven, Special Rapporteur, Commission on
Human Rights, Sub-Commission on the Prevention of Discrimination and Protection of Minorities, U.N. ESCOR, 42d
Session, at 1, U.N. Doc. E/CN.4/Sub.2/1990/10 (1990), quoting from Sub-commission on the Prevention of
Discrimination and Protection of Minorities, Resolution 1988/11 (Sept. 1, 1988).
419

Page 108

issues, such as the ongoing benefits derived by Canada through maintenance of the status
quo, which denies room for Indigenous legal orders. To be effective systemic remedies
should create space for the development and sustainable funding of culturally relevant
and accessible child welfare services and cultural relevance is sourced in Indigenous
laws. In Canadian law, it is a fundamental tenet that there cannot be a right without an
adequate remedy.420 Recognizing and including Indigenous legal orders is both symbolic
and of practical importance with respect to a more inclusive master narrative and a
human rights regime that is reflective of Indigenous and non-Indigenous people. Without
this inclusion, there is a practical failure of justice. Eliminating the socioeconomic gap
between Indigenous and non-Indigenous people in Canada is not possible without
including and relying upon Indigenous law – particularly as a means of crafting sufficient
remedies. Part of the balance to be struck when constructing remedies is between seeking
what is possible – or a well-worn path, such as on-line training modules for findings of
workplace harassment – and crafting ambitious and pragmatic remedies.421 Moving to the
latter will be a significant challenge to the decision makers.422
The Complaint offers significant opportunity to effect change by drawing on
Indigenous laws. The Tribunal’s enabling legislation creates a broad latitude to “make an
order against the person found to be engaging or to have engaged in the discriminatory
practice and include in the order”423 a number of possible remedies as discussed further
below.424 While the complaint uses a funding disparity to empirically illustrate the
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discrimination, the complainants are not singularly concerned with funding. They present
a variety of arguments about systemic discrimination.

425

The Complaint seeks to

establish systemic discrimination and thereby call upon the Tribunal to craft systemic
remedies.
4.3.2. The Call for Culturally-Relevant Child Welfare
On the assumption the Tribunal finds substantiation of the Complaint (assumed
throughout this Chapter), remedies must take on the context of settler-colonialism - not
merely rename it racism, or revert to blaming individual bad actors. Remedies should not
seek a more efficient administration of colonialism – as happened in the aftermath of the
Stonechild murder. Instead, systemic remedies should focus on ameliorating the lack of a
culturally relevant First Nation child welfare system. This will require making room for
engaged in the discriminatory practice and include in the order any of the following terms that the member or
panel considers appropriate:
(a) that the person cease the discriminatory practice and take measures, in consultation with the
Commission on the general purposes of the measures, to redress the practice or to prevent the same
or a similar practice from occurring in future, including
(i) the adoption of a special program, plan or arrangement referred to in subsection 16(1),
or
(ii) making an application for approval and implementing a plan under section 17;
(b) that the person make available to the victim of the discriminatory practice, on the first
reasonable occasion, the rights, opportunities or privileges that are being or were denied the victim
as a result of the practice;
(c) that the person compensate the victim for any or all of the wages that the victim was deprived of
and for any expenses incurred by the victim as a result of the discriminatory practice;
(d) that the person compensate the victim for any or all additional costs of obtaining alternative
goods, services, facilities or accommodation and for any expenses incurred by the victim as a result
of the discriminatory practice; and
(e) that the person compensate the victim, by an amount not exceeding twenty thousand dollars, for
any pain and suffering that the victim experienced as a result of the discriminatory practice.
(3) In addition to any order under subsection (2), the member or panel may order the person to pay such
compensation not exceeding twenty thousand dollars to the victim as the member or panel may determine if the
member or panel finds that the person is engaging or has engaged in the discriminatory practice wilfully or
recklessly.
(4) Subject to the rules made under section 48.9, an order to pay compensation under this section may include an
award of interest at a rate and for a period that the member or panel considers appropriate.
Section 54
No order that is made under subsection 53(2) may contain a term
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Indigenous legal orders. It will also require creating access to and sustainability of
funding for culturally relevant child welfare services. Culturally relevant child welfare
services would actively take on the ongoing colonialism by creating space for Indigenous
legal orders that have been denied.
4.4

Systemic Remedies for Systemic Problems
4.4.1 Considering Proactive Systemic Remedies
Systemic means “practices or attitudes that have, whether by design or impact, the

effect of limiting an individual’s or a group’s right to the opportunities generally
available because of attributed rather than actual characteristics.”426 The fact that
effective remedies for systemic human rights violations will differ from traditional
common law approaches to remedy has been recognized for decades in Canadian
jurisprudence. In a complaint brought by Action Travail des femmes (Action Travail)
1987, the Canadian Human Rights Tribunal ruled Canadian National Railway Co.
(CNR),427 had discriminated against women in its hiring practices for certain types of
front line railway positions (so-called ‘blue-collar’ jobs), otherwise thought to be the
work of men. As part of a comprehensive remedial order, the Tribunal required at least
one-in-four new employees hired by CNR for ‘blue-collar’ positions be filled by a
woman until the overall employment rate at CNR reached thirteen percent – the national
percentage at the time of women working in equivalent jobs elsewhere. The Supreme
Court of Canada unanimously upheld the Tribunal’s decision and therein its jurisdiction
for ordering such remedies and reinstated the Tribunal’s original order.
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As the Action Travail decision was making its way to toward the Supreme Court of
Canada (and after the decision was released), the public debate largely focused on the
desirability of various elements of affirmative action initiatives.428 The Court confirmed
the Tribunal’s remedial power to counter sexual discrimination by creating required
standards based on comparative data (i.e. general employment rates for women working
in blue-collar jobs). In the context of the Complaint, these proactive and systemic
remedial powers offers the Tribunal a chance to initiate an effort to close the vast socioeconomic gap.

4.4.2 Credible First Starts in Crafting Systemic Remedies
Canada has more than exceeded the Court’s definition of ‘systemic’ when it
comes to discrimination against Indigenous Peoples. The crafting of systemic remedies in
response to the Complaint will also not be so comprehensive as to resolve all of the
ongoing impacts of colonization but rather should lay the foundation for a good start.
Considerations relating to the crafting of systemic remedies in the Complaint matters
because – as I have noted earlier – there is a growing number of human rights complaints
relating Indigenous Peoples, and remedies offered to this Complaint might be viewed like
the TRC’s Calls to Action. This is to say the systemic remedies arising from the
Complaint may serve as a blueprint for approaching the myriad other complaints
entangled in ongoing colonization. In contrast, a failure to offer effective, systemic
remedies will only further risk diminishing the legitimacy of the Tribunal in the eyes of
428
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Indigenous Peoples, and would risk illustrating that the Tribunal is simply another organ
of the colonial and oppressive state. Immediately requiring changes in the level of
funding is one thing. Creating culturally appropriate child welfare, however, is another.
4.4.3 Partners in Solutions: Remedies & Process
Such a huge remedial task would have to start with a process in which Indigenous
organizations and governments will be involved. The Tribunal may also draw upon the
systemic remedies in Hughes.429 James Hughes requires the use of a wheelchair. His
assigned polling station in a 2008 federal by-election was not accessible. The Tribunal
found discrimination, and ordered individual damages but importantly, also found that
Elections Canada had engaged in systemic discrimination against Canadians with
disabilities. As a result, the Tribunal ordered direct consultation between persons with
disabilities and Elections Canada.430 Hughes supports the premise that in recognition of
systemic discrimination, remedies must include the direct involvement of the group
discriminated against. Here the Tribunal’s remedial order on consultation allowed the
government to understand what they had done, what they missed and that the group
involved were experts who were part of the solution, not the problem.
4.4.4 Consultation and Process as Elements of Effective Systemic Remedies
A process to really address systemic discrimination against Indigenous Peoples is
a collective one and should include federal government representatives, the provinces and
a wide-ranging representation of Indigenous Peoples. Here, in some ways, the Kelowna
Accord is instructive though not new in its call for the inclusion of Indigenous Peoples in
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the resolution of complicated problems. With respect to socio-economic issues, such as
First Nation child welfare, Indigenous Peoples are part of the solution, not the problem.
Indeed, in her 1984 Royal Commission Report, Report of the Commission on Equality
and Employment, Justice Abella stated:
The central issues for native people are their exclusion from relevant decisionmaking, the fragmented and uncoordinated programming, the problem of
uncoordinated policy approaches, the absence of federal/provincial/municipal
coordination of service delivery systems, and the constant sense that they are
forever subject to the discretion of people who do not understand their culture. .431
Justice Abella highlights the typical relationship between Canada and Indigenous
peoples, one in which the federal government tells First Nation governments what to do.
In contrast, the approach adopted in the Kelowna Accord was different. A round-table
process was created to promote dialogue and allow direct Canada-Indigenous
engagement.432 It involved 147 representatives at the round-tables, federal government,
ten representatives from the provinces and the remaining participants were Indigenous,
representing twenty-seven different Indigenous organizations433 Overall, in the more
global Roundtable-to-Kelowna process, there were over a thousand participants. The
vast majority were Indigenous but the group also included provincial Premiers and the
then Prime Minister Paul Martin.434
The Tribunal cannot compel the Prime Minister let alone the Premiers to a table to
solve the First Nations child welfare crisis. But if the Tribunal is as courageous as it once
was when it compelled CNR to hire more women to numbers established by the Tribunal,
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creating a process by which systemic discrimination against Indigenous Peoples and
setting practical expectations is not outside the Tribunal’s purview. The elements of
Kelowna are what matters here – such as direct engagement with Indigenous Peoples, and
engagement of the political will of the Crown, full participation of all key stake-holders
and senior decision-makers with authority to make commitments. These could be
replicated by the Tribunal vis-à-vis a systemic order. This model of direct engagement is
the most effective way by which the socio-economic gap might be closed because it
draws upon First Nation solutions with Canada’s support – financial and political.
The Tribunal can start by ordering Canada to work with First Nations, including
Indigenous child welfare agencies across the country, in open roundtable dialogues. To
that end, like the Kelowna Accord, a roundtable allows for Indigenous representatives to
“sit down on the same side of the table, as partners.”435 As partners, here is another place
where room can be made for Indigenous legal orders relating to children and family. Not
only does such a process hold potential for sustainable resolution to the First Nation child
welfare crisis at the centre of the Complaint but also holds promise for systemic
resolution by fundamentally altering the status quo and working toward reconciliation,
founded on the principle of equality and mutual respect.436 Indeed, such an Order would
be consistent with the Crown’s constitutional duty to meaningfully consult and
accommodate Indigenous Peoples,437 which is also included in all stages of high-level
decision-making438 – such as at a round-table series with the appropriate representatives
of Canada with the power to enter into agreements on First Nation child welfare and
435
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make change. Consultation has constitutional value for both Canada and Indigenous
parties as already set out by the Court. These precedents should offer the Tribunal some
comfort with respect to the inclusion of consultation as part of a systemic remedial order.
Right now, it seems like in the story of Coyote and the Old Woman of the Sea,
Indigenous families are standing in a long meandering line and one by one they are being
strapped onto a board and thrown away. A well-structured systemic remedy meant to
address the gap is a strong step toward destroying the colonialist pattern of Canada
knowing what is best for First Nation children. Now is the time for the Tribunal to be
brave.
4.4.5 Individual versus Systemic Remedies
It is of course possible that the Tribunal will be tempted to offer individual and
not systemic remedies. I argue below that Moore,439 where a claim was filed by a parent
of an individual child seeking both individual and systemic remedies, can be
distinguished from the circumstances of the complaint in at least three ways.
Jeffrey Moore had a number of complicated and severe learning disabilities that
required intense remediation. He was originally being educated in public school, where
his learning needs were met. When funding cuts meant these services could not be
provided, Moore was advised to attend private school. He did. At this point, however,
Moore’s father filed a human rights complaint on Moore’s behalf alleging discrimination
based on his disabilities with respect to services otherwise available to the public. The
British Columbia Human Rights Tribunal found both individual and systemic
discrimination against students with severe learning disabilities. After wending its way
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through the court system, the case was resolved when the Supreme Court of Canada
unanimously found the public school system discriminated against Moore.
The Court reaffirmed that access to services must be meaningful.440 In Moore,
that access was to education generally, not access to special needs services specifically.441
In her reasons in Moore, Abella J. stated:
[t]he remedy must flow from the claim. In this case, the claim was made on behalf
of Jeffrey, and the evidence giving concrete support to the claim all centred on
him. While the Tribunal was certainly entitled to consider systemic evidence in
order to determine whether Jeffrey had suffered discrimination, it was
unnecessary for it to hold an extensive inquiry into the precise format of the
provincial funding mechanism or the entire provincial administration of special
education in order to determine whether Jeffrey was discriminated against. The
Tribunal, with great respect, is an adjudicator of the particular claim that is before
it, not a Royal Commission.
In other words, though the Court found discrimination, it was individual not
systemic, as the Tribunal initially found. In relation to the Complaint, discrimination is
about access to child welfare generally. Moreover, to be meaningful in the wider context
of the Complaint, which references the cultural destruction caused by Canada stealing
children, it must be about access to culturally relevant child welfare.
The Caring Society’s Complaint is also seeking a finding of systemic
discrimination. Does Moore suggest a similar “direct” or “individual” approach to the
discrimination in the Complaint? Does Moore support only a narrow finding of
discrimination, and therefore a narrow scope of remedies? Is what I have been arguing
for in terms of remedies precisely what Justice Abella suggests would be the role of a
Royal Commission, not a Human Rights Tribunal? The answer to these questions is no.
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There is considerable evidence before the Tribunal in relation to the system-wide
discrimination faced by First Nation children in care. Second, the Complaint is filed by
the Caring Society on behalf of all First Nation children, compared to Moore, in which
the complaint was filed by Jeffrey’s father on his son’s behalf. Third, though the Tribunal
itself is not a Royal Commission, it may rely on the work of previous Royal
Commissions in designing remedies. The Final Report of the Royal on Aboriginal People
(RCAP) provides the very type of evidence referred to in Moore. In order to not offend
Moore, the Tribunal must find systemic discrimination on the evidence placed before it
by the parties. Further, it must focus on the issues as raised by the Complaint – namely
systemic discrimination based on a long history of First Nation children on-reserves in
care, which is how the Complaint has been structured. These elements considerably
distinguish the Caring Society complaint from Moore.
In the same way that Coyote wanted to run from the terrifying situation he found
himself in, he knew he could not leave the others there to suffer a horrible fate. The
situation impacted everyone. The Old Woman of the Sea abused her power to the point of
causing the fatal end of others. So, Coyote used his imagination to create a plan, one that
overcame not only his own fear but brought the reign of widespread fear to an end. With
such broad remedial powers, the Tribunal then, might use its imagination in creating
remedies that brings the gap to an end and addresses the whole of the Caring Society’s
complaint.
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4.5 Supervisory Orders for Recalcitrant Governments
The resolution of this Complaint is ripe for a supervisory order by which the
Tribunal might remain seized of the matter to monitor Canada’s good faith in working
toward the closure of the socio-economic gap – at least insofar as it relates to First Nation
child welfare. For twenty years and counting, Doucet-Boudreau442 remains the leading
decision in Canada with respect to supervisory orders and has been the subject of
considerable controversy among legal scholars.443 Here the trial judge retained
jurisdiction when he ordered the government of Nova Scotia to comply with the Charter
and meet the deadlines to provide French language schools, which it had consistently
failed to do. In particular, the trial judge required Nova Scotia to attend a series of
hearings and report to the Court on its progress.
Ultimately, such systemic orders are useful when a party has “proven themselves
unworthy of trust.”444 Similarly, regarding Crown conduct less than trustworthy in
relation to Indigenous Peoples, the Supreme Court has stated on occasion, as recently as
Manitoba Métis Federation, that honour of the Crown should be at the heart of its
relationship with Indigenous Peoples.445 In Doucet-Boudreau, it was of particular
importance that delay with respect to the provision of French language education, the
French language and therefore the right to the French language in education and other
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services, was at considerable risk of extinguishment within the region. This is paralleled
in the Complaint; without proper funding for culturally appropriate First Nation child
welfare services, First Nation culture, laws and families are at risk of extinguishment.
Moreover, through an earlier examination of colonialism, Canada, if left to its own
devices, may lean toward maintaining the status quo versus proactively working to close
the socio-economic gap. The facts of the Complaint demonstrate the difference in
funding for child welfare services of First Nation children living on-reserves versus all
other Canadian children has been ongoing for decades.446 Specifically, the Complainants
argue: Canada’s own reports that set out a funding model policy and then unilaterally
freeze the rates upon signing of agreements results in continued discrimination and
inequitable treatment of First Nations children.447
The Final Report and Calls to Action of Canada’s Truth and Reconciliation
Commission, the Final Report of the Royal Commission on Aboriginal Peoples and the
now decade old Kelowna Accord all detailed these problems. Canada is aware of these
problems. 448 At the heart of the supervision should be an ongoing examination to ensure
that any financial remedy is not just immediate but ongoing, and to ensure that there is an
investment in a culturally appropriate Indigenous child welfare system. Though the
CHRA allows for most follow-up matters to be overseen by the Commission, such an
order would not exclude the Commission’s role in implementation of the Tribunal’s
remedial orders. In other words, the Commission might be required to work with the
parties, consult with First Nation child welfare agencies nationally, meet with First
446
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Nation Elders, such as Elder Joseph, and collate First Nation-based practices and laws
relating to children and report back to the Tribunal, if so directed. Remaining seized of
the matter may improve conduct on the part of the Crown in the resolution of this case. It
may also prompt the Crown to consider how to effectively resolve hundreds of similar
complaints already in the system.
Supervisory orders, however, are not without controversy.449 This is of particular
concern in relation to Charter rights,450 such as discrimination – systemic or otherwise –
because though the Tribunal is mandated to address discrimination the discomfort of
some is it might overreach and adopt an interpretation that is counter-majoritarian in
nature.451 But remedies devised by the Tribunal could respect the choice of provision of
services by Canada to First Nations. Supervisory remedies do not have to be either
intrusive on the executive or straining.452 Rather, such a remedy must be crafted as a
means to leave the “detailed choices of means largely to the executive,”453 provided those
means are consistent with the law of non-discrimination.
Further, by retaining jurisdiction, the Tribunal will both recognize the significant
time frame that will be required to effectively meet the remedial order, and will ideally
prevent further costs and delay that would arise should the parties seek further legal
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redress through applications, motions and other procedural mechanisms.454 Canada’s
strategy in the Complaint has been to use procedure to delay and even strike the entire
matter. This is not a party whose conduct gives rise to an assumption of willing
compliance.455 Moreover, there are considerable risks that the gap will continue and
maybe grow, should the Tribunal fail to remain seized of the complaint.456 A supervisory
order is a strong signal that the Tribunal will supervise “the reconstruction of the social
institution in order to bring it into conformity” with the law.457
Carefully considering the terms of a supervisory remedy may also be helpful as a
means to address the colonial underpinnings complicating the very structure of the
Tribunal, which was created without the input of Indigenous Peoples who now seek
redress before it. The supervisory order, may for example, require Elders or other
community members to be part of an oversight committee, like the Heitsl gula model,
asked to bear witness from the outset. The Order might also require ongoing reporting
take place in First Nation communities across Canada as a means to remind all present
what they are working toward. In other words, a well-structured supervisory order might
find room to include and foster Indigenous legal orders and processes.
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4.6 Some Conclusions
As noted throughout this thesis there is a general level of well-earned mistrust by
Indigenous Peoples in relation to legal forums, such as the Tribunal, yet still there is
opportunity. Though there is a wariness since the 2007 adoption of UNDRIP at the
United Nations, there is some evidence of resistance to the status quo as measured by the
increasing level of activity in various human rights forums worldwide by Indigenous
Peoples. There is growing engagement in the global human rights movement creating a
jurisgenerative moment that is shaping what human rights may mean,458 perhaps beyond
the scope of Ignatieff’s trinity of ideology.
In this chapter, I have argued that the principles of human rights are not settled.
As such, room should be made to ensure the inclusion of Indigenous legal orders in the
expansion of human rights. The theory of cultural normative relativism offers some
support in this regard, so long as Canada approaches inclusion with an open mind. The
issues raised in the Complaint are complicated and require considerable effort on the part
of the Tribunal with respect to remedies that address both the discrimination in funding
but also the importance of systemic remedies aimed at narrowing the socio-economic
gap. To that end, the Tribunal should immediately order parity with respect to funding,
and order the (monitored) creation of culturally relevant First Nation child welfare that is
within the control of Indigenous Peoples.
Indigenous Peoples’ access to human rights, internationally has a
“generative force and potential to loosen colonization’s bind” 459 Within three years of
UNDRIP’s adoption at the General Assembly, the four dissenting nations – including
458
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Canada – had changed their position and adopted the Declaration, though for Canada it
remains aspirational. This shift is considerable insofar as the decisions resulting from
Indigenous Peoples’ access to domestic human rights regimes have begun to shape the
international human rights law as well.460 In other words, there is momentum for the
Tribunal to pick-up on and create remedies that fundamentally transform the relationship
between Canada and Indigenous Peoples by closing the gap – and it starts with the return
of First Nations children to the jurisdiction of First Nations people. On the other hand the
Tribunal must supervise the Commission’s direct engagement with First Nations to craft
sustainable solutions with respect to First Nations child welfare or run the risk of making
no difference at all.461 Such Kelowna-style discussions, as suggested above, must have
clear objectives and the Tribunal must be prepared to supervise the process if there is to
be any constraining of Canada’s clear habit of acting only in its own interests462 and any
enforcement of real change.463 The story of the Old Woman of the Sea and Coyote,
reminds us to be brave, like Coyote, and not to get in line just because someone who may
be more powerful and frightening demands it.
Like Coyote, we too have been gifted with imagination. When confronted with
the cruelty of colonization, discriminatory conduct on those who claim power and the
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like, we must take time to get things right. There is a lot at stake. Individuals. Collectives.
Cultures. Societies. Legal Orders. Families. Humans.
Like the line up of animals in the Old Woman of the Sea and Coyote, there is a
long, twisting line of theories and views in relation to what human rights entails. Whether
a legal positivist – regardless of where you may place yourself on the spectrum – a
philosopher, theorist, natural law practitioner, adjudicator or the like, the debate between
universalism and relativism can be distracting. The Old Woman of the Sea reminds us not
to be arrogant with our theories, philosophies and conduct. There cannot be de facto
universalism in relation to human rights unless everyone agrees. As evidenced by the
debate itself, everyone does not agree human rights values, as currently constructed, are
universal. The difference is cultural. Therefore, unless room is made to allow for other
cultural perspectives and other legal orders – such as those of Indigenous Peoples – to
reshape the engagement of humans with human rights, there will continue to be
disharmony as to how we decide the ways in which we will treat each other and the ways
we expect all humans to be treated. Until then, culture after culture will be strapped to a
cradleboard and tossed out to sea only and return with only indistinguishable bones. The
inclusion and sphere of influence Indigenous legal orders might contribute to the
evolution of human rights must be meaningful, deep and entrenched.
Perhaps here, like the animals – who knew their chance when they saw it all
called out together for Coyote to come back – we all need to come together and find a
way. Grass dancers are instructive too. Do they not remind us by their movements that
we should move softly but sure-footedly and make room for the others to join in the
circle and dance? What might that look like in relation to closing the socio-economic
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gap? Though some remedial considerations are expressed above, are we not also only
limited by our legal imagination?464 This is what Aakode’ewin looks like.
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CHAPTER 5 –
NIBWAAKAAWIN (WISDOM) & DABAADENDIZIWIN (HUMILITY):
CONCLUSIONS
Fire & Hummingbird

O

nce, before the people came, there was a great green forest with many wellworn paths from the animals visiting each other every day. In a barren land
far away where nothing grew, there lived a tiny spark. He was glum and

lonely. One day, little Spark convinced South Wind to carry him away to the north where
he could make friends. Feeling sorry for Spark, South Wind blew the little one to the
great forest and left him resting on a leaf. Spark nestled in and ate the leaf. It felt good
because while he ate, Spark changed. He became a flame. He was bigger, stronger and
more powerful now but the forest was still so vast and he was so small. That will change
soon, he thought. He jumped to the next leaf and the next – growing larger each time he
ate. The transformation and power felt so good that Spark forgot all about being lonely
and wanting to make friends. Being a flame was not enough either. He craved more.
Soon, he grew so big he became Fire and consumed the whole tree, then the next and the
next until the entire forest was alight.
The forest-dwellers ran for their lives. The crawlers, the diggers, the fliers and the
runners all made their way to the sandy shores of the great lake. There they stood in
silence, watching as Fire consumed their home and destroyed all the paths that they
travelled to visit with each other.
After some time passed a few of the animals suggested they leave this place to
Fire and journey around the lake to build a new home on the other side. Others thought
they should just sit and wait for Fire to leave so they could rebuild all that they once
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knew. Sides were taken. Division grew. Soon an argument broke out and the animals –
who were once family – began yelling at each other while Fire feasted on their home. As
they all drew in a breath to unleash more harsh words there was a moment of silence.
And in that pause, they heard a sound overhead.
It was a hum. It was the kind of hum that tickles ears and brings smiles of wonder
to faces.
The animals forgot their argument. They stared in amazement at their small
friend, hummingbird. She hummed as she flew over their heads, dipped her beak into the
lake, flew toward the forest and sprayed droplets of water on Fire. She did not pay any
mind to the animals’ argument. She did not heed their division. She did not abide by their
worry. She was too busy for such distractions.
Hummingbird was no match for all-powerful Fire yet he grew annoyed with the
tiny bird. To frighten her, Fire formed a giant face and as hummingbird approached he
swelled up to his biggest self and shouted at her “Little hummingbird! What are you
doing?”
Hummingbird hovered in the air as only she can – it is one of her gifts. She
looked Fire in the eyes. As though generously providing Fire a moment to come to the
answer on his own, she threw her wings back, puffed up her chest, lifted her chin and
floated held the silence before answering.
I am doing everything that I can.
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5.1 Some Final Reflections
As Aboriginal people we understand what would change our destiny but only
through a convergence of our own self-determination and a willingness of
Canada to decolonize can real change take place. This is not a partisan or
ideological issue. Canadians must be prepared to return original jurisdiction to
the Indigenous nations whose homelands the state of Canada rests within.
Canadians and Indigenous nations need to negotiate real partnerships of mutual
respect and benefit or face a certain future of mutual misery and conflict.465
– Robert Lovelace, 2011
Decisions matter.466 I begin and end with the story of Fire & Hummingbird as a
feint, a sleight of hand. Its few short paragraphs contain an answer to the question I have
posed in my thesis regarding how we might close the socio-economic gap between
Indigenous and non-Indigenous people living in Canada, because within this particular
story lay all of the Seven Grandfather teachings. Though I have carried this story for
many years now, I did not see the answer to my question until almost the very end of my
writing. Indeed, this story was the last one to find its way into my thesis. Perhaps another
lesson for me in wisdom? Recall that “Ojibway tradition tells us that there were Seven
Grandfathers who were given the responsibility by the Creator to watch over the Earth’s
people. They were powerful spirits ...Nibwaakaawin ...Zaagi'idiwin ...Minaadendamowin
...Aakode'ewin...Dabaadendiziwin ... Debwewin.”467 These seven watchers show us how
to conduct ourselves if we really want change.
The socio-economic gap is so vast it can feel as overwhelming as Fire. Fire can
also feel as powerful and insatiable as colonialism, which is nowhere more evident than
in Canada’s response to the Complaint specifically and its conduct in response to
colonialism generally. Specifically, Canada has taken a consistent position of denial in
465
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relation to the Complaint and action to prevent the matter being heard on its merits – even
trying to replace the Chair.
More generally, Canada’s steadfast refusal to enact UNDRIP domestically, while
proclaiming publicly at international forums, such as G20, that Canada has no history of
colonialism is disturbing. Canada does have a history and a present of colonialism. It is
violent and ugly and our leaders lie about it. Violence is violence whether it is
administered in a singular, sweeping action that is over quickly, such as a shooting, or
gradually, slowly, over a long period of time. As we have seen in earlier chapters,
relating to power and authority such as the police and the Starlight Tours, the “problem is
not simply overworked and overstressed police officers; the problem is racist police
officers and a system that allows ignorance to flourish.”468 The problem is not only legal
discourse, the courts, tribunals or the actors within it but the colonialism of the master
narrative that is allowed to thrive through national, collective consent that continues
unabated, unchanging. So, perhaps it is through swelling numbers of human rights
complaints that Canada will finally be honest about its colonial past and the Tribunal will
be brave enough to imagine remedies.
Systemic remedies, cleverly crafted, will address the systemic discrimination the
Caring Society complaint – among others yet to be heard – if the Tribunal is wise enough
to take the opportunity before it and can harness enough humility draw Indigenous
Peoples in as partners, Kelowna Accord roundtable style. To oversee implementation of a
more harmonious relationship, the Tribunal itself must be seized of the outcome of the
Order. Though the Commission has a key role to play in hosting dialogue, the Tribunal
retains the authority to expedite matters and prevent compounded abuse of process so that
468
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the merits of culturally relevant child and family services are not further delayed.
Indigenous Peoples are the solution to the socio-economic gap, not the problem,
which is all the more relevant because denying a history of colonialism allows Canada to
continue with its policy of denial. Denial of Indigenous Peoples to be able to construct
and raise families in culturally appropriate way. Denial of Indigenous Peoples rights to
land: deny, deny, deny. Those Seven Grandfathers may be distilled down to what it
means to be decent and how we all might treat each other. They offer intercultural insight
that might lead to finding a way to end Canada’s policy of denial and unravel the ongoing
maintenance of the status quo through legal structures. The Grandfathers might lead us to
make room for Indigenous cultures and laws.
We are all responsible for our choices, our actions. Hummingbird’s home was on
fire. Rather than tarry or argue about who is at fault and what is the best way to fix it, she
set to work. Yet, the numbers of First Nation children in care exceeds the numbers of
students at Indian Residential Schools and is growing. We have to get to work and douse
the fire that continues to consume lives of Indigenous children and families. Together we
must come to understand Debwewin, and have Minaadendamowin for each other and our
respective ways through Gwayakwaadiziwin. We must show Aakode'ewin when we find
ways and means to address the gap between Indigenous and non-Indigenous Canadians.
But to achieve key milestones we will have to harness our collective Nibwaakaawin.
Canada will have to acknowledge its colonialist underbelly and approach Indigenous
Peoples with Dabaadendiziwin. These are big tasks but no bigger than the socioeconomic gap that Canadians allow to continue every day by accepting the master
narrative.
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Finally, even the casual reader can quickly calculate that if there are Seven
Grandfather teachings yet only five chapters and the last chapter focused on two of those
Grandfathers, one was missed. I intentionally left the seventh because though one
Grandfather leads to another, there is one that comes at the very end (or the very
beginning or somewhere along the way or all along the way – those Grandfathers can be
tricky). It is, of course, Zaagi'idiwin. This is the Grandfather that will keep us all
together, which whether we like it or not is where we find ourselves. As then Chief
Justice Lamer wrote in Delgamuukw469, “Let us face it. We are all here to stay.”

470

As

seen with Elder Joseph’s testimony, Indigenous Peoples already have legal orders that
regulate family and children; already place children central to the universe; are already
possessed of a rich understanding of collective and individual responsibility toward each
child. Elder Joseph reminds us that every person, every child matters and we must show
them Zaagi'idiwin. Enough time has passed.
For my part, I strive to be hummingbird and respect those Seven Grandfathers in
everything I do. Admittedly, sometimes I am weary and just want to walk around the lake
looking for a fresh start. Other times I am so overwhelmed I just want to sit and wait,
ready to be rebuild from whatever is left over after all the consuming is done. On my very
worst days, I wonder if I might be Fire and take too much, forgetting to be kind and make
friends along the way. It is my deepest hope that out of all the contributions I have made
and the ones I still hope to make, that I will live very few days as Fire and many more as
hummingbird, doing everything that I can.
Hai-hai. All my relations.
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